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CURRENT TOPICS. 





‘* SOMETHING too much of this, good Mother.” 
We know that this is what our readers at large 
say when they see the space which we are devoting 
to Missouri statutes. Brethren, have patience. 
We formed the rash design of publishing in this 
journal the statutes at large of Missouri, at a time 
when it took two or three weeks to pass a single 
bill. But now that they are being ground out at 
the rate of a dozen or so a day, it makes us groan 
inwardly. But we have got our foot in it, and can 
not turn back. _ ‘‘ Returning were as tedious as go 
o’er.”’ We have also rashly undertaken to publish 
the statutes at large of Illinois, and we propose to 
go through, if we have to enlarge the JoURNAL 
to do it. 





OwING, we presume, to the fact that the time of 
the last session of Congress was entirely taken up 
with the presidential contest, Congress failed to 
make the necessary appropriation to meet the ex- 
penses of the department of justice, and the fed- 
eral courts consequently find themselves crippled 
for want of funds. In the United States Circuit 
Court at St. Louis the juries were discharged for 
this reason, leaving many jury cases to go over to 
next term; and the same thing will happen, we 
understand, at Jefferson City. In the supreme 
court, on Monday, the chief justice announced the 
following order: ‘‘ On account of the insufficiency 
of the appropriation by Congress for printing the 
records, it is apparent that we shall not be able to 
continue the hearing of causes at the present term 
later than the 15th or 20th of May. We shall, 
therefore, close this term on May 7th, and thus ena- 
ble the justices to give attention to their business 
upon the circuits, which could not be done in 
many of the districts if we continued later. An 
announcement will be made hereafter of the time 
when the call-docket will be stopped.” 


-_ 





THE CONSTITUTION OF MISSOURI, article 6, § 
12, provides that ‘‘ appeals shall be from the decis- 
ions of the St. Louis Court of Appeals to the su- 
preme court, and writs of error may issue from 
the supreme court to said court in the following 
eases only: In all cases where the amount in dis- 
pute, exclusive of costs, exceeds the sum of two 
thousand dollars; in cases involving the construc- 
tion of the Constitution of the United States or of 
this state; in cases where the validity of a treaty 
or statute of, or authority exercised under, the 
United States is drawn in question; in cases in- 
volving the construction of the revenue laws of 
this state; in cases involving title to real estate; 
in cases where a county or other political sub-di- 
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vision of the state, or any state officer, is a party; 
and in all cases of felony.’’ Such are the pro- 
visions of the organic law, which the legislature 
in its inscrutable wisdom has seen fit to repeal by 
the following provision :* ‘‘ Any person aggrieved 
by any final judgment or decision of any circuit 
court, or the St. Louis Court of Appeals, may 
make his appeal to the supreme court in any civil 
case.”’ It has long been conceded that no legis- 
lature, in giving expression to ‘“‘ the sovereign will 
of the people,” is required to couch its enactments 
in grammatic language, or so that men of ordi- 
nary sense could understand them. But we did 
not know that the body of statesmen convened at 
Jefferson City, wise and learned as it is, possesses 
the power of repealing a provision of the constitu- 
tion of the state. What is worse, this particular 
bill must have passed through the judiciary com- 
mittee of each house—bodies composed of law- 
yers. Such lawyers could be spared, both from 
the legislature and from the bar. 


<> 





WHEN the Brooklyn theatre burned, considera- 
ble stir was created in legislative and municipal 
councils, with the view of devising methods to 
prevent the loss of life attendant upon the burning 
of public buildings. But the excitement soon 
died out, and the matter has been suffered to drop, 
only to be revived by the sickening horrors of the 
burning of the Southern Hotel at St. Louis. A 
number of bills have been introduced in the Mis- 
souri legislature, all of them more or less imperfect 
—designed to remedy the evil. One of them simply 
stations a watchman on each floor of large hotels, 
and requires him to alarm the guests on the dis- 
covery of a fire. Another one provides that “‘ every 
hotel or public inn of more than two stories in 
height in this state, and of more than fifty rooms, 
shall be so constructed as to permit of easy egress 
from the rooms of different stories to the first or 
ground floor.’ Of course. But there is not a hotel- 
owner in the state who will not claim that his 
hotel is so constructed. It proceeds: ‘‘There 
shall be not less than two main stairways leading 
up from each story.”’ But the Southern Hotel 
had three stairways leading up from the ground 
floor, and four from those above it. It continues: 
“In all hotels or public inns where elevators, 
steam engines and furnaces are used, there shall 
be kept at least one watchman on duty at all hours 
of the night, in the basement or apartment in 
which the engine and furnaces are situated.” 
Well, this is good, as far as it goes; but suppose 
the watchman is caught asleep, where is the pro- 
vision punishing him? Again: ‘ There shall be 
at least one night clerk or watchman on duty in 
the office at all hours of the night, who shall im- 
mediately on the alarm of fire being given notify 
all the guests and persons in said hotel or inn.” 
And so there is in every hotel of any size, and his 
duty is undoubtedly to alarm the guests in case of 
fire. But why not provide for his punishment in 
case he fails in this duty? ‘‘ There shall be an 





* See the act in full, ante ». 306. 
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electric fire alarm communicating from the gen- 
eral office with every sleeping room or other 
apartment in such building, which shall be sounded 
by the clerk or night watchmen immediately upon 
the discovery of fire.” This is good; but again no 
punishment is prescribed for neglect to sound the 
alarm, ‘All hotels or inns now in use shall be 
conformed to this law as far as practicable.” 
This is ridiculous. ‘‘ As far as practicable ”’ spoils 
everything which precedes it; because every par- 
simonious publican can say that it was not “ prac- 
ticable ’ for him to conform to the law. The last 
section is as follows: ‘* Any proprietor, lessee or 
keeper of any such hotel or public inn, who shall 
fail to comply with the provisions of this act, shall 
be deemed guilty of a misdemeanor; and upon 
conviction thereof shall be punished by imprison- 
ment in the county jail for a term not less than 
six nor more than twelve months, or by a fine of 
not less than $300 nor more than $1,000, or by 
both such fine and imprisonment.’’ This is a 
wholly unnecessary waste of words. After allow- 
ing hotel proprietors to creep out under the plea 
of practicability, what is the use in trying to pun- 
ish them? Besides, no punishment is denounced 
against clerks and watchmen who fail to do what 
the law requires of them. 





A BILL introduced by Mr. Martin is much better. 
It extends to “‘ every manufacturing establishment, 
public inn, hospital, school, or other building in 
which persons are confined, located or congre- 
gated, of more than two stories in height.”’ It 
provides for stairways to permit of easy egress, 
and “ efficient fire-proof escapes.”’ Such build- 
ings are also required to be equipped with wire- 
rope ladders of certain dimensions, and with a fire 
alarm bell, “to weigh not less than twenty 
pounds,”’ and to be sounded by the watchman or 
other person on duty upon the first discovery of 
fire. Another section provides for a watchman in 
the basement or engine room, ‘“‘ whose duty it 
shall be, in case of fire or explosion, to imme- 
diately ring the fire alarm bell situated on said 
floor.”” Section 7 provides for an inspection every 
six months by the mayor or other chief officer of 
the incorporated town, and it is made his duty 
**to report any delinquent to the court having 
criminal jurisdiction in such city,” and the court 
is required to give the act in special chargr to the 
grand jury. In the imperfect report of this act 
which we find in the daily papers, we do not ob- 
serve any provision for the punishment of watch- 
men who fail to do their duty, although delinquent 
or recusant proprietors are punishable by fine and 
imprisonment. It would seem wise to add a 
clause that a printed copy of the act should be 
kept posted in every room of the hotels subject to 
it. We hope the bill will pass. It is probably the 
best matured measure that we are entitled to ex- 
pect from the legislature on the eve of adjourn- 
ment. As soon as it becomes a law, we hope the 
mayor of St. Louis will devote his attention to 
our numerous public fire-traps, among which we 





especially point out the Mercantile Library Hall 
and Armory Hall. Neither of these halls has any 
adequate means of egress in case of fire or panic. 
The latter will probably seat 2,000 people, and the 
only means of egress is down a winding stairway 
about six feet wide, to a door which opens inward 
from the street. During Col. Ingersoll’s last lec- 
ture, if any drunken vagabond had cried “ fire! *’ 
that stairway would have become a pit which 
would have been filled from bottom to top with 
the bodies of men and women, as Milhaud’s cav- 
alry filled up the sunken road of Ohain. That 
such a building was erected, was a crime. That 
it should be permitted to be kept open for public 
gatherings, is a reproach to our laws. 


Wuart, at one time, threatened to cause a serious 
conflict of jurisdiction between a state supreme 
court on the one hand, and the federal supreme 
court and one of the inferior federal courts on 
the other, by the recent decision of the Supreme 
Court of the United States, in the case of Doyle 
v. The Continental Ins. Co. of New York, has been 
withdrawn. A statute of Wisconsin requires all 
foreign insurance companies doing business in that 
state to first take out a license, and, as a consider- 
tion upon which such license is granted, the insur- 
ance company is required to sign an agreement not 
to remove any suits that may be brought against 
it, under the penalty of having its license revoked. 
The Home Insurance Co. of New York, which had 
obtained a license under this statute, petitioned 
for a removal of a suit which had been instituted 
against it in a state court. The state supreme 
court, in Morse v. Insurance Co., 30 Wis. 406, held 
that the agreement was a valid relinquishment of 
the right of removal, and allowed the action in the 
state court to proceed to judgment against the 
company as if no transfer had been made. The 
Supreme Court of the United States, in Insurance 
Co. v. Morse, 20 Wall. 445, reversed the judgment 
of the state court upon the ground that the statute 
was unconstitutional; as the constitution of the 
United States secures to citizens of a state other 
than that in which a suit is brought, an absolute 
right to remove their cases into the federal courts 
upon compliance with the terms of the act of 1789; 
that, although an individual may lawfully omit to 
exercise his right to transfer a particular case from 
the state courts to the federal courts, and may do 
this as often as he thinks fit in each recurring case, 
he can not bind himself in advance by an agree- 
ment which may be specifically enforced thus to 
forfeit his right ; upon this principle, that every man 
is entitled to resort to all the courts of the country 
to invoke the protection which all the laws and all 
the courts may afford him; and that he can not 
barter away his life, his freedom, or his constitu- 
tional rights. The state supreme court yielded to 
the decision of the federal court, but issued a 
mandamus requiring the secretary of state to can- 
cel the license granted to the company, for the 
violation by it of the agreement. ‘It was within 
the appellate jurisdiction of the federal court,” 
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said Chief Justice Ryan, ‘‘ to refuse effect to the 
agreement as ousting the jurisdiction of the fed- 
eral courts; but it is not within its jurisdiction to 
hold foreign insurance companies entitled to license 
without the agreement when made, as repugnant 
to the constitution and laws of the United States; 
it can not excuse the agreement as a condition 
precedent to the license under the state statute. 
* * * Tn authorizing voluntary licenses with ab- 
solute right to annex any condition to them, the 
state may exact agreements morally, although not 
legally, binding on the licensees. The statute is 
indeed inoperative to give validity to the agree- 
ment ousting the jurisdiction of the federal courts. 
So the Supreme Court of the United States has 
decided. But it is operative to prescribe the con- 
ditions on which the state, in the exercise of its 
sovereign authority, sees fit to license foreign cor- 
porations within it. This is for this court, not 
that, to determine. No foreign insurance com- 
pany need come here under the agreement; com- 
ing, every foreign insurance company violating the 
agreement is guilty of a moral fraud upon the 
state.”” Meanwhile an inferior federal court had 
issued an injunction enjoining the secretary of 
state from cancelling the license. In noticing 
this the learned chief justice expressed himself 
in somewhat stong language: ‘‘And if any one to 
be found within the state should molest any officer 
of the state for obeying the process of this court 
in the administration of the state government, and 
the fact be properly brought before us, we think 
we should be able to afford ample and summary 


_remedy. We regard this matter as a grave at- 


tempt to baffle state authority in the administra- 
tion of state affairs, in a way to be a temptation 
for the use of a somewhat unjudicial adjective, 
and we are thoroughly in earnest, as is our duty 
under our oaths, to enforce state authority, in state 
affairs, over state officers, and on foreign corpora- 
tions who come here ex gratia of state law and 
then set the law at defiance. We mean to suffer 
no trifling here.”’ 





But the case of the Home Insurance Company 
did not undertake to decide what were the powers 
of the State of Wisconsin in revoking a license 
previously granted to an insurance company; and 
this was precisely the question which threatened 
to bring about an unfortunate conflict of jurisdic- 
tion. The lower federal court, in the case just 
decided, Doyle v. Continental Ins. Co., had issued 
an injunction preventing the secretary of state 


' from revoking the license to the company; but 


now, upon appeal, the Supreme Court of the United 
States reverses the action of the lower court. The 
supreme court reiterate the opinion expressed in 
Home Ins. Co. v. Morse, as to the invalidity of an 
agreement not to remove a case to the federal 
courts, but hold that a state may impose upon a 
foreign corporation, as a condition of coming into, 
or doing business within, its territory, any terms, 
conditions and restrictions it may think proper, 
that are not repugnant to the constitution or laws 





of the United States, citing Paul v. Virginia, 8 
Wall. 168; Ducat v. Chicago, 10 Wall. 410; La 
Fayette Ins. Co. v. French, 18 How. 494. The 
correlative power to revoke or recall a permission 
is a necessary consequence of the main power. A 
mere license by a state is always revocable. Rec- 
tor v. Philadelphia, 24 How. 300; People v. Roper, 
N. Y. 629; People v. Commissioners, 47 N. Y. 50. 
The power to revoke can only be restrained, if at 
all, by an explicit contract upon good considera- 
ation to that effect. Humphrey v. Pegues, 16 
Wall. 244; Tomlinson v. Jessup, 15 Wall. 454. 
‘¢ The argument,” says Mr. Justice Hunt, who de- 
livered the opinion of the court, ‘‘ that the rovoca- 
tion in question is made for an unconstitutional 
reason, can not be sustained. The suggestion con- 
founds an act with an emotion or mental proceed- 
ing, which is the subject of inquiry in determin- 
ing the validity of a statute. An unconstitutional 
reason or intention is an impractical suggestion 
which can not be applied to the affairs of life. If 
the act done by the state is legal, is not in viola- 
tion of the constitution or laws of the United 
States, it is quite out of the power of any court to 
inquire what was the intention of those who en- 
acted the law. In all the cases where the litiga- 
tion of a state has been declared void, such legis- 
lation has been based upon an act or a fact which 
was itself illegal. Thus, in Crandall v. Nevada, 
6 Wail. 35, a tax was imposed and collected upon 
passengers in railroad and stage companies. In 
Almy v. State of California, 24 How. 169, a stamp 
duty was imposed by the legislature upon bills 
of lading for gold or silver transported from 
that state to any port or place out of the state, 
In Brown v. The State of Maryland, 12 Wheat. 
419, a license, at an expense of $50, was required 
before an importer of goods coulds sell the same 
by the bale, package or barrel. In Henderson v. 
Mayor of New York, 92 U.S. 205, 3 Cent. L. J. 238, 
the statute required the master to give a bond of 
$300 for each passenger, conditioned that he should 
not become a public charge within four years, or 
to pay the sum of $1.50. In the passenger’s case 
(7 How. 572) the requirement was of a like char- 
acter. In all these cases it was the act or fact com- 
plained of that was the subject of judicial inquiry, 
and upon the act was the judgment pronounced. It 
is said that we thus indirectly sanction what we 
ncodemn when presented directly, to wit: That we 
enable the State of Wisconsin to enforce an agree- 
ment to abstain from the federal courts. This is 
an ‘‘inexact statement.” The effect of our decis- 
ion in this respect is that the state may compel the 
foreign company to abstain from the federal courts 
or to cease to do business in the state. It gives the 
company the option. This is justifiable, because 
the complainant has no constitutional right to do 
business in that state ; that state has authority at any 
time to declare that it shall not transact business 
there. This is the whole point of the case, and 
without reference to the justice, the prejudice, or 
the wrong that is alleged to exist, must determine 
the question. No right of the complainant under 
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the laws or constitution of the United States, by 
its exclusion from the state, is infringed, and this is 
what the state now accomplishes. There is noth- 
ing, therefore, that will justify the interference of 
this court.”’ 


_— 
——— 


NOTICE OF PROTEST—TO WHOM GIVEN. 
It may be stated generally that every party to a 
bill or note who will be liable in any event to pay 
the same, and is entitled to reimbursement from 
the drawee, acceptor or maker, is entitled to notice 
of its dishonor, and will be discharged from liability 
on such note or bill by a failure of the proper 
party to give the requisite notice within a reason- 
able time, barring all legal excuses for such failure. 
Where the bill is drawn in good faith upon a party 
holding funds to meet the draft, or who has 
authorized the bill to be drawn, the drawer is 
entitled to the same notice of non-acceptance or 
non-payment as any other party to the bill, 
whether it be drawn for his own use or for the 
benefit of another. His rights in the premises grow 
out of the fact of his liability, and his contingent 
right of action against others, which may be post- 
poned by the delay in giving him timely and legal 
notice. Grosvenor v. Stone, 8 Pick.79. But where 
the drawer has no good reason to believe that the 
bill will be accepted and paid, as where he knows 
there are no funds in the hands of the drawer to 
meet it, or where he has himself intercepted the 
money sent for that purpose, or knows, when 
he draws the bill, that the drawee is insolvent or 
bankrupt, he would not be entitled to notice from 
either holder or indorser. Rhett v. Poe, 2 How. 
(U. 8.) 457. Where the bill was drawn on a part- 
nership by one of the partners, notice was held 
unnecessary. Fuller v. Hooper, 3 Gray, 334; Gowan 
vy. Jackson, 20 Johns. 176. 
The indorser, through whose hands the bill has 
passed either before or after acceptance, or who 
has passed the note by an unqualified indorsement, 
is also, for the same reasons that operate to dis- 
charge the drawer who has not been duly notified, 
entitled to notice of dishonor. And this right to 
notice extends to all indorsers, whether for value, 
or merely for collection. Each indorser having a 
right to resort to antecedent parties, is equally 
entitled to notice of non-acceptance or non-pay- 
ment from parties who are subsequent to him on 
the bill. McNeil v. Wyatt, 3 Humph. 125; Scott v. 
Lifford, 9 East. 347; Butler v. Duval, 4 Yerg. 265. 
But the same consequences would not follow a 
neglect to notify remote indorsers, as might result 
from a failure to give notice to the immediate in- 
dorser of the holder. In the first instance none 
of the parties might be discharged; as the imme- 
diate indorser who received notice might in his 
turn notify any or all the prior parties. Whereas, 








if the immediate indorser is neglected, it may not 
only result in his release, but in the release of prior 
parties. The most prudent course, in every in- 
stance however is to exhaust -every means of 
notification to all prior parties, whatever be the 








character of the paper, provided it be negotiable. 
Hutz v. Karthaus, 4 Wash. 1; Williams v. Bank of 
United States, 2 Peters, 96. In a case where 
plaintiff drew a bill upon a banker, who had 
authorized the draft, which was for the use of 
defendant, and drawn by his authority, it was 
accepted by the banker, with funds in his hands to 
meet it. After acceptance, and previous to the 
maturity of the bill, the banker became bankrupt, 
and the bill was through mistake paid by a 
stranger for the honor of one not a party thereto. 
There was a failure to give notice to plaintiff of 
the dishonor, and it was held, that he, having 
reason to anticipate the payment of the bill when 
it was drawn, was entitled to notice of its non- 
payment, and was discharged by such failure. 
Though he was the agent of defendant in the 
transaction, he should not have waived his own 
rights to the prujudice of defendant, and after 
allowing judgment to go against him by default, 
without notice, could not recover of defendant. 
Grosvenor v. Stone, 8 Pick. 79. Where the note was 
payable in several instalments, falling due at 
different periods, it was held that the notice should 
have been given of the failure to pay each succes- 
sive instalment when due, in the same manner as 
though the several sums due were evidenced by 
separate notes. And though there had been a 
failure to give notice to the indorser, of the dis- 
honor of all the instalments but the last, this 
would not discharge him from his liability for the 
amount of the last instalment, which was dis- 
honored, of which he reeeived due notice. While 
it was not doubted that the notice given was not 
sufficient to fix the indorser’s liability upon the 
prior instalments, of the non-payment of which he 
received no notice; as to the last amount, he was 
treated precisely as though there had been several 
notes given, which, falling due at different times, 
were successively dishonored, and due notice given 
of the non-payment of the last. Eastman v. Tur- 
man, 24 Cal. 379. In Gray v. Bell (3 Rich. 71) and 
Van Hoesen v. Van Alstyne (3 Wend. 75), it is sub- 
stantially declared that, where the note is indorsed 
after maturity, the indorser is not entitled to notice 
of its dishonor. The only notice deemed essential 
in those cases was such as would arise from the 
bringing of a suit within a reasonable time, which 
might extend to several months. In the latter of 
these two cases the opinion is expressed that notice 
within two or three months was sufficient, where 
from the facts of the case it was manifest that 
immediate demand and notice of non-payment 
was not contemplated. The most prominent fact 
that seemed to be relied on as indicating a depart- 
ure from the usual requirements as to notice, was 
that the indorsement was made after maturity. 
The weight of authority, however, seems to be 
most decidedly against the rule of exception laid 
down in the two cases last cited. Indorsers after 
maturity, as well as indorsers of paper payable on 
demand, occupy the same relations to each other 
and to the other parties to the bill or note in regard 
to notice of dishonor, as indorsers of time paper, 
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before maturity, with the addition of the right to 
insist upon diligence on the part of the holder, 
in demanding payment. Such indorsement is 
regarded as equivalent to drawing a new bill, 
payable at sight. Light v. Kingsbury, 50 Mo. 
331; Thompson v. Williams, 14 Cal. 162; Bebee v. 
Brooks, 12 Jd. 308; Jones v. Middleton, 29 Iowa, 
188; McKewen v. Kirtland, 33 Iowa 384; Colt v. 
Bernard, 18 Pick. 260; Greely v. Hunt, 21 Me. 455. 
But where the indorser after maturity has paid 
and taken up the bill, and his liability, as well as 
that of the other parties, has been fixed by due 
notice of dishonor, and he re-issues the note, he is 
not entitled to notice of the subsequent dishonor. 
The reason is that his liabilty grows out of his 
indorsement, and not out of the re-issue. He has 


already received notice of the dishonor of the | 
paper bearing his indorsement, by which notice his* | 


liability to pay the same became as fixed and 
certain as that of the original maker. Notice of 
the second dishonor would be as useless as notice 
to the maker. In cases of this kind, the rule requir- 


ing notice to be given indorsers does not apply. 2 | 


Daniel on Negot. Inst., § 997; St. John v. Roberts, 
31 N.Y. 441; Williams v. Mathews, 3 Cow. 252. The 
contingent liability which entitles a party to notice 
of dishonor is not incurred by merely transferring 


a negotiable bill or note, or by its passing through | 
| species of agency that will authorize the service 


the hands of a person, whether for value or other- 
wise. 
claiming it must have indorsed the paper, and 
thereby informed subsequent holders of the con- 
ditional nature of his undertaking. So, wheaer 
negotiable bill or note is transferred by mere 
* delivery, the party so transferring it would not be 
entitled to notice of its dishonor. Van Wort v. 
Woolley, 3 Barn. & Cres. 439. 


We have seen that notice should be sent as well | 


to indorsers through whose hands the bill or note | 
| paper; but it was held in this case that the power 


was passed for the purpose of facilitating its col- 
lection, as to indorsersfor value. So, also, are the 
indorsers who pass the bill or note to the agent for 
collection entitled to notice from such agent, unless 
previously notified by a subsequent party. There 
are, however, agents of a certain class to whom 
notice may be sent, and-in fact should be sent in 
the absence of the principal. As where R by letter 
of attorney constituted F his agent and attorney, 


general and special, with full power, for and inthe | 


name of his principal, or in his own name and for 
his own use, to make, indorse, draw, accept and 
negotiate bills, notes, etc., the letter in conclusion 
stating ‘‘ that it was to be taken and understood in 
its fullest and most comprehensive sense and 
meaning,’’ F made his own note payable in bank, 
and indorsed it in the name of R. The note, not 
being paid when due, was protested, and notice of 
dishonor given to F for R, and the court held that 
as F, under the general powers conferred by the 
letter of attorney, was authorized to receive such 
notice, it was properly served, and R was duly 
charged with notice of dishonor. Wilcox v. Routh 9 
8. M. & Marsh. 476; Smith v. Thatcher, 4 B. & Ald. 
200. It has even been held that where a bill was 





To be entitled to such notice, the party | 
| a letter of attorney. As where one held a power of 


| money in said institution 
| to lodge promissory notes, and to sign acceptances 
| of bills of exchange for his principal. 
| grant of powers would seem to be sufficiently com- 


| sufficient to bind his principal. 
| Bank v. Ellery, 4 Martin, N. 8S. (La.) 87. 





accepted by two persons as partners, and prior to 
the dishonor the partnership was dissolved, a notice 
of the dishonor, served upon an agent of one of the 
individuals composing such partnership, would be 
sufficient. Brown v. Turner, 15 Ala. (N.S.) 832. 
For the purpose of receiving notice, the agency 
may be implied from circumstances, as well as by 
express authorization by letter of attorney. As 


- where E, whose power of attorney from W had 


expired, was still in the habit of receiving letters 
addressed to W, and was authorized so to do by 
W who called or sent to the office of E for his 


, mail matter, and the fact was established that the 


notice of dishonor of a bill, upon which W was 
indorser, was left for W at the office of E, who 


| however had no recollection of receiving the same, 


it was held that the implication of agency was a 
question of fact for the jury, and if found to exist, 
the notice so served was sufficient to bind W. 


| Wilkins v. Commercial Bank, 6 How. (Miss.) 217. 


And where the indorser was absent from home, and 


| itappeared that the notiee was served upon a person 


who was authorized by the absent indorser to col- 
lect for him and furnish all necessary supplies for 


| his plantation, the notice served upon such general 
| agent was held sufficient to bind his principal. 


Hesters v. Petrovic, 1 Rob. (La.) 119; Wilson’s 
Extrx. v. Senier, 14 Wis. 380. But it is not every 


of notice, even though the agent be empowered by 


| attorney, authorizing him to receive and sign 
| receipts for all dividends, to vote, to deposit 


and draw checks, 
This large 


prehensive to include everything essential to the 
credit of the principal in dealing with commercial 


was a special one, and did not include authority to 


| accept notice of the dishonor of bills and notes 


upon which the principal had become liable as in- 
dorser; and notice to such attorney would not be 
Louisiana State 
See also 
Valk v. Gaillard, 4 Strob. (S. C.) 99, where it is 


| held that authority to indorse for the principal 


does not imply authority in the agent to accept 
notice of dishonor, even of the bill or note indorsed 
pursuant to the authority. See also Wilcox v. 


| Routh, supra. 


Where the bill or note is drawn or indorsed by two 


| or more persons forming a copartnership, and in 


drawing or indorsing they act in their partnership 
capacity, they both become liable as upon other 
partnership contracts, and a notice of non-accept- 
ance or non-payment, served upon either, will be 
sufficient to bind them both. Therefore, it can not 
be said that they are each entitled to notice, because 
&@ service upon one, in contemplation of law, is 
service upon both, and will be as effective to fix 
the liability of each of the partners, as though they 
had severally received the notice. And in order 
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that the liability of both partners may be fixed by 
a notice served upon one, it is not necessary that 
the partnership relation should continue until the 
maturity and dishonor of the note or bill, and the 
service of notice of such dishonor. It is sufficient 
if they were partners at the time the bill or note 
was drawn or indorsed. Fourth National Bank of 
St. Louis v. Henschen, 52 Mo. 209; Caster v. Thom- 
ason, 19 Ala. (N.S.) 717. As we have seen, the 
notice was held sufficient, even when served upon 
the agent of one of the partners after dissolution. 
Brown v. Turner, supra. But in Hume v. Watt, 
(5 Kas., 34), a comparatively new question is 
raised as to the sufficiency of notice served upon 
one of two partners to bind the members of the 
partnership. In this case, one of the partners re- 
sided within the city of Lawrence, and the other, 
it was admitted, resided in the country. The case 
turned upon a question of diligence on the part of 
the notary in prosecuting his inquiries for the 
place of residence of the partners. It was in 
evidence that he knew of the residence of the one 
within the city, and that his place of residence had 
not been changed within three years; that the 
notary had seen him within a few days of the dis- 
honor at his residence. But the other partner, 
residing outside of the city and receiving his 
letters at the Lawrence post-office, might be served 
by leaving a notice, properly addressed, for him at 
such post-office. This was done, and the resident 
partner was not served; but there was an attempt 
to excuse the want of personal notice upon him, 
which the court however did not regard as suffi- 
cient, and decided that the notice was insufficient 
to bind the partners, because it was not personally 
served upon the resident partner. The question 
was one of first impression, and was so decided, 
for the reason that the court regarded it as contrary 
to the policy of the law, to allow the members of a 
partnership to be bound by a notice served upon 
the member least accessible, and where the most 
indirect means are rendered necessary, when by 
proper diligence the service could be greatly 
facilitated, and the parties notified by the most 
direct means known to the law. The partner to 
whom the notice was sent through the post, did 
not receive it until several days after the time 
within which it might and should have been 
served upon the resident partner. Had it come 
to hand on the day following the dishonor, it is 
probable that it would have been held effective and 
binding, notwithstanding the irregularity in the 
service. 

Where, however, a note or bill is made payable to 
two or more persons jointly, and by them indorsed, 
the rule is different. Such joint indorsers, when 
they do not sustain toward each other the relation 
of partners in the transaction, are each entitled to 
notice.” Sayne v. Frick, 7 Watts & Serg. 383. And 
as a necessary incident of the rights of such joint 
indorsers, where notice has been given to one 
within due time and by the proper party, he is 
not at liberty to accept service for his co-indorser 
or indorsers, unless by him or them specially 





authorized to do so; and the mere fact of their 
having joined in the indorsement will not amount 
to a presumption or implication of his agency, or 
authority to accept or waive service for his co-in- 
dorsers, or to bind them in any way by his acts or 
admissions. Shepard v. Howley, 1 Conn. 369; 
Willis v. Green, 5 Hill, 232. Except in states 
where, as in Missouri, the common law liabilities 
of joint obligors have been altered by statute soas 
to render all such contracts both joint and several, 
the consequences of a failure to give notice of dis- 
honor to both or all the joint indorsers would not 
be limited to the release of those to whom notice 
was not given. Their contract being joint and not 
several, the discharge of one discharges all. So 
that, not only would the notice fail to bind those 

,to whom it was not given, but it would even 
release the joint indorser actually notified. People’s 
Bank v. Kuch, 26 Md. 521; State Bank v. Slaughter, 
7 Blackford 133. But where one of two or more 
joint indorsers, upon receiving due and timely 
notice of the dishonor of the note or bill passed 
by the joint indorsement, assumes to act as the 
agent of his co-indorsers, and accordingly accepts 
or waives service for them, when in reality he has 
no such authority, express or implied, and his 
assumption of the powers of an agent is merely for 
the purpose of repressing further diligence on the 
part of the holder, so as to work his own discharge 
from liability, he would not be allowed to reap the 
fruits of his fraudulent act. And even where the 
iniquitous purpose of the pretended agent did not 
appear, the doctrine that renders one personally 
liable upon unauthorized contracts entered into'as 
agent of another should be applied to him, and 
he should be held liable for the entire amount of 
the dishonored paper, as though he were a several 
indorser. In the case of Willis v. Green, cited 
above, where one of two joint indorsers of a note 
died, and the survivor took from the maker a 
bond and warrant of attorney, by way of security 
or indemnity, and had collected thereon nearly the 
amount of the note, it was held to be an admission 
that proper steps had been taken to charge both 
indorsers. But in Cayuga County Bank v. Bennett 
(5 Hill, 236), it was held that a subsequent promise 
to pay the note, by two of three administrators of 
a deceased indorser, where there had been a failure 
of notice, would not amount to a waiver of the 
irregularities calculated to render the service of 
the notice insufficient in the absence of such 
promise. 

In case of the death of an indorser, due notice 
given to the personal representatives will be suffi- 
cient; and where the holder has notice of the ap- 
pointment of an administrator when the note orbill 
is dishonored, such administrator is entitled to 
the same notice as should have been given to the 
instestate indorser. Oriental Bank v. Blake, 22 
Pick. 206. But where an indorser died intestate 
before the note became due, and at its maturity no 
administrator had been appointed, and the notary 
directed the notice to Lynchburg, where the in- 
dorser resided up to the time of his death, and 
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where his famliy still lived, addressed to “the 
legal representatives *’ of the indorser, such notice 
was held to be properly served. Boyd v. City 
Savings Bank. 15 Gratt. 501. And where the in- 
dorser died at sea ten days before maturity of 
the note, and his death was not known to the 
holder until long after the note was dishonored, 
a notice left at his last dwelling plaee in New York 
could not be impeached on account of its not being 
served upon the proper party. Merchants’ Bank 
v. Birch, 17 Johns. 25. It has also been held suffi- 
cient notice, where sent to one of several executors 
or administrators. Lewis v. Bakewell, 6 La. An. 
359. And where the notice was regularly sent the 
deceased indorser by the holder who had no knowl- 
edge of his death, and such notice was in due time 
received by the heirs of deceased, one of whom 
was subsequently appointed administrator of the 
estate, the service of the notice was regarded as 
complete. Maspero v. Pedesclaux, 22 La. An. 227. 
So also has the notice been decided to be properly 
served, where the holder had been informed of the 
death of the indorser, but, failing after diligent 
inquiry to ascertain the names of the personal 
representatives of deceased, sent the notice directed 
to the indorser himself. Barnes v. Reynolds, 4 
How. (Miss.) 114. 

The bankruptcy of the indorser or drawer intro- 
duces a new party who is qualified to receive notice 
of the dishonor of notes and bills upon which he is 
liable, without in every instance invalidating the 
notice to bankrupt indorsers or drawers. When an 
assignee has been selected or appointed before the 
. maturity of the note or bill, notice of its dishonor 
should in every instance be given him; but until 
the qualification of an assignee, it would always be 
safe to notify the bankrupt himself, who represents 
the estate until the selection and qualification of 
the assignee. Ex parte Moline, 19 Ves. 216. It has 
even been asserted by high authority that, after the 
assignment, notice may still be effectively served 
by the bankrupt drawer or indorser, for the reason 
that he still has an interest in the paper; and, in 
shifting the duty of payment to parties anteced- 
ently liable thereon, and by a parity of reasoning, 
we might say that notice would be effective if 
given to the bankrupt. Story on Prom. Notes, 
§ 305. Where both the drawer and acceptor of a 
bill of exchange became bankrupt before the ma- 
turity of the bill, and the holder had timely notice 
of the appointment of assignees, and the bill was 
regularly demanded and payment refused at ma- 
turity; but notice was given neither to the drawer 
nor his assignees, though the place of business of 
the former was open and in charge of a messenger, 
and there was no excuse made for the failure to 
notify either the assignees or the bankrupt, except 
the bankruptcy of the acceptor, it was held that 
the bill was not provable under the commission 
issued against the drawer. Rohde v. Proctor, 4 
Barn. & Cress. 517. 

Notice should even be given an infant indorser 
or drawer, because he may not choose to plead his 
disability, which, if waived by him, can not be in- 








terposed as a defense by antecedent parties who 
receive notice of the dishonor through him; and 
for the same reason should it be given to a married 
woman or her husband. Where, however, the in- 
dorsement of the note or bill takes place prior to 
the marriage, the notice should be served upon her 
husband; except, perhaps, where it is intended to 
charge her separate estate in equity, or where by 
statute married women are held personally liable 
on their contracts; in which cases the notice 
should be served upon her. Where the draw- 
er or indorser has become insane since the 
execution of the draft, or the indorsement of the 
bill or note, and a guardian or curator has been 
appointed to manage the affairs of his estate, 
notice should be given to such guardian or cu- 
rator. Probably in no instance would a notice be 
held sufficiently served, where it consisted simply 
of a verbal message or written notification of the 
dishonor delivered personally to a party to a bill 
or note, who was, at the time, known by the holder 
or agent giving the notice to be non compos mentis. 
It would be different, if the notice were sent 
through the ordinary channels of communication 
by a holder who was ignorant of the disability of 
the party to be charged. See Story on Prom. 
Notes, § 311. Ws 








RIGHT OF MORTGAGOR TO INCOME FROM 
MORTGAGED PREMISES. 


AMERICAN BRIDGE CO .v. HERDELBACH 
ET AL. 


Supreme Court of the United States, October Term, 
1876. 


A pledge of rents and profits can be made available to 
the mortgagee, only upon his taking possession or filing 
4 bill, having areceiver appointed and possession delivered 
to him. 


Mr. Justice SWAYNE delivered the opinion of the 
court. 

The controversy in this case has arisen out of a mort- 
gage executed by the Kansas and Missouri Bridge 
Company to the appellees, as trustees, to secure the 
payment of the principal and interest of certain bonds 
issued by the mortgagor and described in the mort- 


gage. 

Besides the bridge of the company, the mortgage 
included “ the rents, issues and profits of said bridge, 
as far as the same are not required to pay the necessary 
expenses of keeping in repair and operating said 
bridge, which rents, issues, and profits,” “are hereby 
pledged to the payment of said interest as it matures, 
and to the establishment of a sinking fund for the re- 
demption and payment of the principal of said bonds,” 
ete. It was further provided that if the interest were 
in default for six months, the trustees, upon the 
written request of the holders of one-half of the out- 
standing bonds, might take possession of the mortgaged 
premises, manage and operate the bridge, and receive 
and collect all rents and claims dne and to become due 
to the company. The interest upon the bonds being in 
default, the trustees, on the 25th of November, 1874, 
filed their bill, wherein, among other things, they set 
forth that there was in the hands of the company a 
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certain amount of money which ought to be applied 
upon the mortgage and certain claims due to the 
company, the proceeds of which ought to be applied in 
like manner. 

The appellant, the American Bridge Company, held 
a judgment for $15,435.88 and costs against the Kansas 
and Missouri Bridge Company, upon which an execu- 
tion had been returned nulla bona. On the 11th of 
December, 1874, the judgment creditor filed a bill 
claiming priority of payment out of the money and 
the proceeds of the claim above mentioned. It appears 
that there is a sufficient fund to meet the demand 
awaiting below the termination of this litigation. 

It can not be denied that the return of the execution, 
the filing of the bill, and the service of process gave the 
judgment.creditor a lien upon the fund in question 
which must prevail unless the mortgagees have shown 
a paramount right to it. Milier v. Sherry, 2 Wall. 249; 
2 Barb. Chy. Pr. (2 revised ed.) 157, note 13. The 
question as to the right claimed by the trustees is con- 
clusively settled against them be Galveston R. R. Co. 
vy. Cowdrey, 11 Wall., 460, and Gilman v. Telegraph 
Co., 91 U. 8. Rep. 8. C. 603; 3 Cent. L. I. Both these 
cases, as regards this point, present exactly the same 
legal aspect as the case before us. It is unnecessary to 
reproduce at length what was said in those adjudica- 
tions. 

In this case, upon the default which occurred, the 
mortgagees had the option to take personal possession 
of the mortgaged premises or to file a bill, have a 
receiver appointed, and possession delivered to him. 
In either case the income would thereafter have been 
theirs. Until one or the other was done the mortgagor, 
as Lord Mansfield said in Chinnery v. Black (3 Doug. 
391), was “owner to all the world and entitled to all 
the profit made.” 

The mortgage could have no retrospective effect as to 
previous income and earnings. The bill of the trustees 
does not affect the rights of the parties. It is an 
attempt to extend the mortgage to what it can not be 
made to reach. Such a proceeding does not create any 
new right. It can only enforce those which exist 
already. The bill of trustees is as ineffectual as if the 
fund were any other property, real, personal, or mixed, 
acquired by the mortgage aliunde and never within 
the scope of the mortgage. 

The decree of the circuit court is reversed, and the 
cause will be remanded with directions to enter a decree 
in conformity to this opinion. 

NoTE.—In this case the Bridge Company had due to it 
rents in the hands of a railroad company at the time the 
bill of foreclosure was filed. The bill specifically sought to 
reach these rents; and it was filed before the judgment 
creditor filed his creditor’s bill. The question was as to 
which had priority of right to these rents. The decision 
of the supreme court is therefore conclusive upon the 
point that a pledge of rents and profits can be made avail- 
able to the mortgagee only upon his “ taking possession or 
by filing a bill, having a receiver appointed and possession 
delivered to him.” 


_ 
— 





AN ELABORATE opinion has just been rendered by the 
Supreme Court of New York, declaring that the surrogate 
can not allow costs to a defeated party in will contests. 
The practice of allowing costs, the opinion declares, virtu- 
ally offers a bribe to reckless contestants and their counsel 
to prevent the settlement of estates, by promoting litiga- 
tion and engendering strife whenever the interest of the 
public galls for their speedy adjustment. It might lead to 
great abuses, and to the injury of widows and orphans and 
creditors of deceased persons, whom all courts should be 


ATTORNEY EMPLOYED TO EXAMINE TITLE 
—EXTENT OF AUTHORITY—NOTICE. 


JOSEPHTHAL v. HEYMAN. 


N. Y. Supreme Court, First Department; Special 
Term, November, 1876. 


1. FORECLOSURE OF MORTGAGE—PAYMENT—ATTORNEY. 
—An attorney, employed by a person about to make a loan 
of money, “ to examine the title” of premises upon which 
amortgage is to be made, as security for the loan, is not 
necessarily the agent of the person employing him, to re- 
ceive money from the borrower, to pay off prior liens 
and incumbrances, nor is the lender liable for the misap- 
plication of moneys so received by the attorney.* 

2. . SATISFACTION OF LIENS.—The specific employ- 
ment of an attorney to examine a title does not in itself in- 
clude the duty or obligation to satisfy liens; it is dis- 
charged by truly ascertaining and reporting them. Graves 
v. Mumford, 26 Barb. 94, examined and distinguished. 


3. CONSTRUCTIVE NOTICE TO THE PRINCIPAL of liens 
discovered by his attorney and its effect.t 





TRIAL by the court. 

The action was brought by Moritz Josephthal and 
Louis Josephthal, against Felix H. Heyman and an- 
other, to foreclose a mortgage on real estate. 

The defendant, Felix H. Heyman, applied to one 
Patzel, a broker, for a loan of $12,000, to be secured by 
a first mortgage on “defendant’s” real property. Pat- 
zel called on Moritz and Louis Josephthal, the plaint- 
iffs, and solicited the loan from them. Plaintiffs looked 
at the premises, and accepted them as good security, 
and informed Patzel that Adolph Levinger was their 
attorney to “examine the title.’”” Patzel referred the 
defendant to Levinger, with whom he left the title 
papers. The defendant executed a bond and mort- 
gage to secure the payment of $12,000, and left the 
same with Levinger. The plaintiffs, on receiving the 
bond, sent or delivered to Levinger two checks, for 
$6,000 each, payable to the order of the defendant; one 
check drawn by the plaintiff, M. Josephthal, and the 
other by the plaintiffs jointly;—the checks being so 
drawn to indicate to the plaintiffs, between themselves, 
separate interests in the loan. Levinger handed both 
checks to the defendant, who, retaining one, indorsed 
and delivered back to Levinger the other, with his own 
check for $1,245, to pay and satisfy an existing prior 
mortgage on the premises for $7,000 and interest, held 
and owned by another person. Levinger said to de- 
fendant, “‘ that he was not allowed to give the money 
until the first mortgage was paid off, and that he was 
to retain the money to pay off the first mortgage.”” He 
said this when he handed the checks to defendant, 
whereupon the defendant indorsed and re-delivered 
to Levinger the $6,000 check, making up the deficiency 
with his own check. Levinger appropriated to his own 
use the amount of the two checks handed to him by 
defendant, and did not pay the first mortgage, which 
is still outstanding. Levinger has absconded. This 
action is brought for a foreclosure of the $12,000 mort- 
gage. 


*Compare Heyman y. Beringer, 1 Abbott’s New Cases, 
p. 315. : 

t Notes, as to constructive notice to a party of incum- 
brances through his attorney. Notice to attorneys or law 
agents employed in making purchases, affects their clients. 
Griffith v. Griffith, 9 Paige, 315; Perkins v. Bradley, 1 Hare, 
219; Fuller v. Brunett, 2 Id. 394. But notice, to affect the 





sedulous to protect. It would be a hazardous experiment 

for a wealthy man to attempt to dispose of his estate by his 

own will if it could be distributed at the mere will of a sur- 

rogate, among the counsel of all who choose set up what- 

ever prete of test the ingenuity of avarice can de- 
ise. 








principal, must be in the same transaction. Warrick v. 
Warrick, 3 Atk. 294. Therefore, if an attorney be em- 


ployed to look over a title, and by some other transaction, . 


foreign to the business in hand, have notice, this shall not 
affect the principal. Lowther vy. Carlton, 2 Atk. 242; 
Mountford vy. Scott, 1 Turn. & R. 280; Toulmin v. Steere, 3 
Meriv. 210. 
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The defendant claims to have received but $5,000 on 
the mortgage, which amount he claims to have ten- 
dered, and has paid into court. 

S. Spingarn, for plaintiff; D. T. Walden, for de- 
fendant. 

VAN VoRST, J.: 

The application to the plaintiffs, on the defendant’s 
behalf, was for a loan on a “ first mortgage.”” No 
statement was made to them that the premises were 
already incumbered by mortgage, or that any part of 
the sum, for which a loan was asked, was to be used 
for satisfying an existing mortgage. 

T? e plaintiffs had no actual knowledge of the prior 
incumbrance, until several months after the execution 
of the defendant’s mortgage to them. The plaintiffs’ 
agreement to make the loan, and the appropriation by 
them of the $12,000, by their checks to the defendant’s 


. order, was predicated upon their understanding that 


theirs was to be a first mortgage. It was, therefore, 
clearly the duty of the defendant to see to it, that the 
premises were unincumbered, and to this end to clear 
the premises from the existing incumbrance, before 
taking the plaintiffs’ money. 

The facts indicate that it was within the contempla- 
tion of the defendant to use the money, or a portion 
thereof, which the plaintiff had agreed to loan, for the 
purpose of discharging the first mortgage. But this 
intention was at no time communicated to the plaintiffs 
by the defendant or Levinger. It is true that plaintiff 
referred Patzel, the defendant’s broker, to Levinger, 
as his attorney, to “‘ examine the title,”? preparatory to 
the completion of the loan. Levinger’s duty, under 
this employment, was to ascertain whether the defend- 
ant had an unincumbered title to the premises. This 
duty would be satisfied by reporting to the plaintiffs 
the result of his examination, so as to leave to the 
plaintiffs to determine whether or not the loan would 
be consummated. But no report of this incumbrance 
was, as it appears, made to the plaintiffs. 

“The employment by a person about to loan money, 
of an attorney or solicitor “‘to examine the title ” of 
the premises, upon which a mortgage is to be made as 
security for the loan, does not necessarily make the 
attorney or solicitor the agent of the person employing 
him, to receive money from others, to pay off liens and 
incumbrances, or render him liable for the misappro- 
priation of moneys so received. The specific employ- 
ment to examine a title does not, in itself, include the 
duty or obligation of satisfying liens; it is discharged 
by fully ascertaining and reporting them. And if a 
purchaser is damnified by his solicitor neglecting to 
search for incumbrances, he may recover at law against 
the solicitor for any loss occasioned by his negligence. 
2 Sugden on Vendors, p. 190, § 78. But to the duty of 
examining the title, may be added the further one of 
discharging liens, with funds to be provided for the 
purpose, or out of which they may be retained. 

An attorney at law may be furnished with moneys 
to invest by way of mortgage for his client. In such 
case it may become part of his duty to pass upon the 
goodness of the security offered, and agree upon all the 
conditions and terms of the loan, and to take all neces- 
sary steps to the end that his client shall receive a 
valid security upon the premises, freed from all in- 
cumbrances. In such case, under a general employ- 
ment for such purposes, he would indeed be the agent 
of his principal, in respect to all matters involved in 
such employment. And his principal, to whom a 
mortgage was by him delivered, as representing funds 
properly invested, might be held responsible to the 
borrower for any funds kept back to satisfy prior in- 
cumbrances, and which the attorney did not discharge. 
Such was the case of Graves v. Mumford, 26 Barb. 94, 
to which I am referred by the learned counsel for the 





defendant. There Warrick, a resident of New York 
City, had intrusted moneys for investment on mort- 
gage with one Whittlesey, at Rochester. An applica- 
tion was made to Whittlesey, at Rochester, for a loan 
of $3,000 by one Gossline. The loan was agreed to, 
and Whittlesey received the mortgage, but deducted 
from the moneys, agreed to be loaned, the amount of a 
previous mortgage, held by one Potter, which he un- 
dertook to pay and discharge with the moneys re- 
tained. Whittlesey forwarded the $3,000 mortgage to 
Warrick, who was not informed of the particulars of 
the transaction, but he failed to discharge the prior 
incumbrance. It was decided in that case, that the 
agreement of Whittlesey to pay off the Potter mort- 
gage, and the retention of the money by him for that 
purpose, bound Warrick to see that the mortgage was 
discharged, before the mortgage of Gossline to him 
should become valid, for the full amount of $3,000; 
“that this agreement was part and parcel of the con- 
tract of loan;”? and Warrick must be held for its fulfill- 
ment, and responsible, as between him and Gossline, 
** for the fidelity of his agent.” 

But in the case under consideration, the contract of 
loan was made, not with Levinger, but with plaintiffs 
themselves; Levingcr was intrusted with no money to 
invest, and had nothing to do with the conditions of 
the loan. Levinger’s sole duty was, as defendant was 
advised, to “ search the title.” The sending of the 
bond by Levinger to the plaintiffs was in itself an as- 
sertion, that the title was good. 

The plaintiffs so regarded it, and drew their checks 
for the amount of the loan, to the defendant’s order. 
The fact that the checks were drawn, not to Levinger, 
but to the defendant’s order, shows that the moneys 
were designed for the defendant’s use, and not subject 
to Levinger’s control, unless by the defendant’s ap- 
pointment. This was a clear intimation on the plaint- 
iffs’ part, that Levinger’s duty in examining the title 
did not include his actual handling of the money. 
When Levinger handed the checks to the defendant, 
he did so with an understanding with him, that he 
should indorse and return one to him, with the avails 
of which, together with other funds to be added by de- 
fendant, the first mortgage was to be paid. In taking 
the custody and control of these moneys, I can not 
think that Levinger was acting under any authority 
derived from plaintiffs, by his original or any subse- 
quent employment or appointment. That he was 
liable to the plaintiffs for not reporting, and for leaving 
unsatisfied an existing mortgage, fails to establish that 
he acted as the plaintiffs’ agent in receiving the check 
and money in question from the defendant, and enter- 
ing into an engagement to perform a service therewith 
for him. The defendant was under no obligation to 
the plaintiffs to absolutely engage Levinger to this ser- 
vice. He could have himself personally paid the mort- 
gage. No attorney was really needed for that purpose. 
He could have caused the holder of the mortgage to 
be present to receive the amount, when the checks 
were received. Or had he observed the caution of the 
plaintiffs, he would have specially indorsed the $6,000 
check, and drawn his order for the residue of the first 
mortgage, to the order of the owner thereof. Had he 
done this, no loss could have fallen on him, and the 
plaintiffs would have received, what they have failed 
to get, a first mortgage on the premises. The defend- 
ant can not by his own act, although led to its per- 
formance by what Levinger said to him, constitute him 
an agent for the plaintiffs without their consent at the 
time, or by their subsequent adoption, unless the duty 
enjoined was within the contemplation of the parties, 
or expressly, or by implication, embraced within the 
power conferred. 

But Levinger said to defendant, “that he was not 
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allowed to give the money until the first mortgage was 
paid off; and that he was to retain the money to pay off 
the first mortgage.” In making the first part of this 
statement, he was but saying what was, without doubt, 
his duty to the plaintiffs. With knowledge of the ex- 
isting incumbrance, of which, according to the evi- 
dence, the plaintiffs had not been advised, it was in no 
sense proper or allowable to deliver the checks to the 
defendants, until the mortgage was, in fact, paid off. 
And yet, informed of this disability in Levinger, the 
defendant received the checks, and returned one to 
him, so indorsed that he could personally control and 
apply to his own use the moneys. But the remainder 
of the statement, “‘ that he was to retain the money to 
pay off the first mortgage,” contains its own answer, 
as it referred to the checks which he then held, and 
which he could not use, in the form in which they were 
drawn, for that or any other purpose. 

They must first go into the defendant’s possession, 
and then by their indorsement, they could, in effect, 
pass over the funds to Levinger, to be used for such 
purpose. 

The case, it must be conceded, is a close one,—on the 
“border line.”? It involves a strict construction of the 
obligation and duties of Levinger to the plaintiffs, un- 
der their employment of him, and also the distinct ob- 
ligation under which he placed himself to the defend- 
ant in the course of the business. Although he was 
liable to the plaintiff, for any infidelity by which loss 
and damages were by them sustained, yet he was also 
responsible to the defendant, for the faithful dis- 
charge of the duty he had assumed in his behalf, and 
for the proper application of the moneys, through 
which the defendant intended to secure to the plaint- 
iffs, what he had originally engaged, a “first mort- 
gage ”’ on the premises. And in addition, for money 
“*had and received”? by Levinger to this end, he is 
liable to the defendants. 


NorTe.—In view of the facts and circumstances in the 
above case, and considering the elaborate opinion of the 
court upon the important questions raised in the action, it 
will be interesting to the reader to examine the cases of 
Bronson v. Chappell, 12 Wall. 681; Swain v. Seamens, 7 
Wall. 254; New England Car Spring Co. v. Union India 
Rubber Co., 4 Blatchf. 1, where it is generally held that, 
where one, without objection, suffers another to do an act 
or acts which proceed upon the ground of authority from 
him, or by his conduct adopts and sanctions such acts 
after they are done, he will be bound, though no previous 
authority exist, in all respects, though the requisite power 
had been given in the most formal way. J. F. B. 
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MORTGAGE TO SECURE FUTURE AD- 
VANCES. 


BRINKMEYER v. BROWNELLER ET AL. 
Supreme Court of Indiana, February Term, 1877. 


Hon. JAMES L. WORDEN, Chief Justice. 
‘© HOoORAcE P. BIDDLE, 
‘* GEORGE V. HowK, 
‘* SAMUEL E. PERKINS, 
“ "WiLLmaM E. NIBLACK, 


Associate Justices. 


1. MORTGAGE TO SECURE FUTURE ADVANCES—RIGHTS 
OF SUBSEQUENT PURCHASER OR INCUMBRANCER.—1.Where 
the mortgagee has bound himself to make advances or in- 
cur liabilities, such advances when made relate back and 
the mortgage will be a valid lien against subsequent pur- 
chasers or incumbrancers with notice of the mortgage. 2. 
But where there is no obligation on the mortgagee and such 
advances are merely optional with him and he has actual 
notice of a subsequent conveyance of the mortgagedprem- 
ises before making such advances, his lien will not hold as 
against the subsequent purchaser. 3. A, B and C, part- 
ners, mortgaged their partnership property to D, in con- 





sideration that he would subsequently indorse the paper of 
C to the amount of $4,000; and afterwards C sold his interest 
in the mortgaged property to A and B, of which D had 
notice at the time; and D afterwards, in pursuance of the 
terms of the mortgage, indorsed C’s paper to the amount 
specified which he was compelled to pay; held, D had a 
valid lien on the mortgaged premises to the extent of 
his loss. 

SAME— OPTIONAL AND OBLIGATORY INDORSEMENTS.— 
Where such mortgagee by virtue of the mortgage obtains 
additional security for an already existing liability, it is 4 
valid and sufficient consideration for his promise to make 
such future indorsements, and it is not optional with him, 
but there is a legal obligation on him, to perform his agree- 
ment. 


WORDEN, C. J., delivered the opinion of the court: 

Action by the appellees agaimst the appellant, to 
procure a cancellation of certain mortgages. Answer 
by the appellant, to which a demurrer for want of 
sufficient facts was sustained, and exception. Judg- 
ment for plaintiffs. Error is assigned upon the ruling 
of the demurrer. The material facts upon which the 
question here involved rests relate to only one of the 
mortgages, and are, so far as stated in the complaint, 
as follows: 

On December 29, 1868, Emanuel K. Grayville, Fred- 
erick Browneller and Anton Helbling, who then owned 
the property as partners,executed a mortgage on certain 
real and personal property to the appellant Brink- 
meyér. The condition of the mortgage is as follows, the 
mortgagors being named as the parties of the first 
part, and Brinkmeyer as the party of the second part: 

“The conditions of the mortgage are such that, 
whereas the party of the second part is bound and 
liable, as the indorser and surety of the said Anton 
Helbling on a certain promissory note executed by 
Helbling on the 15th day of September, 1866, due 
twelve months after date, and made payable to the 
order of Maria Brinkmeyer, for the sum of twenty- 
five hundred dollars, with ten per cent. interest from 
date thereof; and the party of the second part is also 
indorser and surety for the said Anton Helbling on a 
certain note, executed to Archer & Co., of the city of 
Evansville, which note will mature on the second day 
of January, 1869, for the sum of seven hundred and 
twenty dollars ($720); and, whereas, the firm of A. 
Helbling & Co. composed ofthe said Anton Helbling, 
F. Browneller and E. K. Grayville, desire the said 
party of the second part to indorse and become liable 
upon their paper, notes, bills and acceptances to banks 
and individuals, to an amount not to exceed eight 
thousand dollars ($8,000); and the said Anton Helbling 
desires the said party of the second part to indorse 
and become liable upon his paper, notes, bills and ac- 
ceptances to banks and individuals, for an amount not 
to exceed four thousand dollars ($4,000);—and the 
said party of the Second part having agreed to become 
the indorser for said A. Helbling & Co. and the said 
Anton Helbling upon their paper, notes, bills and ac- 
ceptances for sums of money not to exceed the amount 
aforesaid ;—and, whereas, it may be necessary for the 
said party of the second part to become the indorser 
and surety of the aforesaid parties of the first part 
in the renewal of their paper, notes, bills -_ accept- 
ances aforesaid: 

* Now the purpose of this mortgage is to secure, save 
harmless and indemnify the said Brinkmeyer, party 
of the second part, against all loss and damage as the 
surety and indorser of said Anton Helbling upon 
the note of Maria Brinkmeyer for twenty-four hun- 
dred dollars as aforesaid; and also to secure, save 
harmless and indemnify the said Brinkmeyer, party of 
the second part, against all loss and damage as in- 
dorser and surety upon the paper, notes, bills and ac- 
ceptances‘of the said A. Helbling & Co., and upon al] re- 
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newals of any such notes, bills and acceptances to 
either banks or individuals, toan amount not to exceed 
eight thousand dollars, as aforesaid. And, also, to se- 
cure, save harmless and indemnify the said party of 
the second part against all loss or damage as the in- 
dorser and surety upon notes, bills and acceptances of 
the said Anton Helbling, and all renewals of the same 
to banks or individuals, to an amount not to exceed 
four thousand dollars, as aforesaid. And for the better 
securing the party of the second part against all loss, 
the said parties of the first part bind themselves to 
keep all the property herein specified which may be 
liable to be destroyed by fire fully insured in good and 
solvent insurance companies, and this is made an ex- 
press condition of this mortgage; and it is further 
agreed that said parties of the first part have possession 
of all said property, and continue to carry on the foun- 
dry business in manufacturing and selling; and, en the 
happening of any one of the following contingencies, 
the said Brinkmeyer, party of the second part, may, at 
his option, institute legal proceedings to foreclose 
this mortgage—or, without legal proceedings, may 
enter in and take possession of so much of said mort- 
gaged personal property, as he may consider neces- 
sary to indemnify and save himself harmless as in- 
dorser and surety upon the notes, bills and acceptances 
of either the said A. Helbling & Co., or the said Anton 
Helbling, or both, which the said party of the second 
part has or may hereafter become liable for; that is to 
say, incase any of the notes, bills or acceptances on 
which the said party of the second part is now, or may 
hereafter become liable, are not paid or renewed at 
maturity; or, in case the said parties of the first part 
shall fail to keep said property insured as aforesaid, 
then a right of action, or a right to take possession 
immediately, shall accrue to the said party of the 
second part. Now it is further agreed that, in the 
event of a foreclosure of this mortgage, the said parties 
of the first part shall pay all costs and expenses of such 
foreclosure.” 

It is alleged that in May, 1870, the partnership was 
dissolved, with the knowledge of Brinkmeyer, and 
Helbling retired from the firm and sold out his interest 
in the assets to the remaining partners, Browneller 
and Grayville, and that, in pursuance cf the terms of 
the dissolution, Helbling conveyed to Browneller and 
Grayville his interest in the real estate in controversy, 
Browneller and Grayville assuming the payment of the 
liabilites of their predecessors. It is also alleged that 
at the same time Browneller and Grayville executed a 
certain mortgage to Brinkmeyer; but as this last-named 
mortgage was not given to secure Brinkmeyer on his 
indorsements for Helbling,as hereafter shown in Brink- 
meyer’s answer, it seems to have no importance in the 
ease, and will not be further noticed; that Brinkmeyer 
had notice of the respective transactions and convey- 
ances at the time they were respectively had and made; 
that the condition contained in the mortgage of De- 
cember 29, 1868, for securing Brinkmeyer on his in- 
dorsements for Helbling not exceeding $4,000, was for 
the acccommodation of Hebling, and that Grayville 
and Browneller mortgaged their share of the property, 
so far as it regards the purpose of such security, solely 
as the sureties of Helbling, as Brinkmeyer well knew; 
that all liabilities of whatever kind contemplated by the 
last-mentioned provision and undertaken by Brink- 
meyer for Helbling on the footing thereof, prior to the 
dissolution of the partnership and the transfer by 
Helbling of his interest in the property to Grayville and 
Browneller, have been fully discharged and satisfied; 
that the plaintiffs have frequently applied to Brink- 
meyer to cancel the mortgages, so far as regards the 
lands now owned by the plaintiffs, which he refuses to do. 

The answer of Brinkmeyer is as follows: 





“Now comes the said defendant, Frederick W. 
Brinkmeyer, and for his separate answer to the amend- 
ed first paragraph of the complaint says, he admits 
that the said mortgage in the complaint mentioned, of 
which a copy is marked exhibit “‘ A,’ and the said 
mortgage, a copy of which is marked exhibit “ F,” 
ought to be canceled and sstisfied; and as to the said 
mortgage marked exhibit “ D,’”? and dated December 
29, 1868, he says the same still remains in force, and 
that the indebtedness thereby secured is still un- 
paid; that, by the terms thereof, the tracts of land 
therein described were mortgaged to the said Brink- 
meyer by the said mortgagors, to secure, save harm- 
less, and indemnify the said Brinkmeyer against all 
loss and damage as the surety and indorser of said 
Anton Helbling upon notes, bills and acceptances of the 
said Anton Helbling, and all renewals of the same to 
banks or inéividuals to an amount not to exceed $4,000; 
and the said mortgage further provides that the said 
defendant might institute legal proceedings to fore- 
close the same, to indemnify and save himself harmless 
as indorser and surety upon the notes, bills and ac- 
ceptances of either the said A. Helbling & Co., which 
firm was composed of A. Helbling, F. Browneller and 
E. K. Grayville, or the said_Anton Helbling, or both, 
which the said Brinkmeyer had then or might there- 
after become liable for; that is to say, in case any of 
the said notes, bills or acceptances on which the said 
Brinkmeyer was atthe time of the execution of said 
mortgage liable, or might thereafter become liable, 
were not paid or renewed at maturity, then the right 
to foreclose said mortgage should immediately accrue 
to said Brinkmeyer. And he further says that by 
the terms of said mortgage he agreed and bound him- 
self to become the surety of said Helbling on his notes, 
bills and renewals thereof, to the amount of $4,000; 
and said Brinkmeyer says that in consideration of the 
delivery to him of said mortgage, and for no other con- 
sideration whatever, and in pursuance of said agree- 
ment in said mortgage, and on the demand of said An- 
ton Helbling, he indorsed and became the surety of 
said Helbling upon notes and bills in the sum of $4,000, 
the whole of which (except about $400 still outstand- 
ing) as per bill of particulars filed herewith as part 
hereof, and marked exhibit “ A,” said Brinkmeyer 
has been compelled to pay, and did pay, as the surety 
of said Anton Helbling, whereby a right of action has 
accrued to him upon the mortgage aforesaid, for the 
sum of $4,000, and said Brinkmeyer says that said sum 
of money is still due to him from Helbling, wherefore 
he asks judgment,”’ etc. 

The case made by the pleadings may be briefly 
stated as follows: Grayville, Browneller and Helbling 
were the owners of certain property and they executed 
amortgage upon it to Brinkmeyer for the purpose, 
among other things, of securing the latter against any 
joss that he might sustain by reason of becoming there- 
after the indorser of the paper of Helbling to the 
amount of $4,000, Brinkmeyer agreeing, for a valuable 
consideration, to indorse for Helbling to an amount not 
exceeding the sum named. Afterwards Helbling con- 
veyed his interest in the mortgaged premises to Gray- 
ville and Browneller, of which Brinkmeyer had notice. 
After this, Brinkmeyer, in pursuance of the original 
agreement, and upon the demand of Helbling, indorsed 
for the latter tothe amount of $4,000, the most of which 
he has been compelled to pay, and the residue of which 
is still outstanding. 

The question arising is whether Brinkmeyer has a 
lien upon the mortgaged premises, by virtue of the 
mortgage, as an indemnity against the loss and liability 
incurred by indorsing for Helbling, after the latter 
had transferred his interest in the mortgaged premises 
to Grayville and Browneller. 
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We shall not enter upon any lengthy discussion 
of the general doctrine applicable to mortgages given 
to secure future advances. The following proposi- 
tions, however, we think are settled by the authorities: 
1. Where the mortgagee has bound himself to 
make advances or incur liabilities, such advances when 
made shall relate back, and the mortgage will be a valid 
lien, for advances made or liabilities incurred, against 
subsequent purchasers or incumbrancers with notice 
of the mortgage. 2. Where there is no obligation on 
the mortgagee, and such advances or liabilities are 
merely optional with him, and he has actual notice of 
a subsequent incumbrance or conveyance of the mort- 
gaged premises before making advances or incurring 
liabilities, his lien is not good as against the subsequent 
purchaser or incumbrancer. See Am. Law Reg., May 
1872, and authorities there cited. The case of Ladue 
v. The Detroit and Milwaukee R. R. Co., 13 Mich. 380, 
is an exhaustive one, in which the authorities are ex- 
tensively examined, both by the counsel and the court. 
Chancellor Kent says, 4 Kent Com.176: ‘So a mort- 
gage or judgment may be taken and held as a security 
for future advances and responsibilities to the extent 
of it, when this is a consistent part of the original 
agreement; and the future advances will be covered 
by the lien in preference to the claim of a junior inter- 
vening incumbrancer with notice of the agreement.” 

But the appellees insist that there was no valid con- 
sideration for Brinkmeyer’s agreement to indorse for 
Helbling, and that it was entirely optional with him to 
do so or not, and therefore that the case falls within 
the second proposition above stated. The case must 
turn upon this question. 

‘We think, however, there was an ample and valid 
consideration for Brinkmeyer’s promise appearing on 
the face of the transaction; which was the iudemnity 
he acquired by the mortgage against his liabiliiy on the 
note to Maria Brinkmeyer and the note to Archer & 
Co. Brinkmeyer, by his promise to indorse in the 
future for the firm of A. Helbling & Co. and for A. 
Helbling, as stipulated for, obtained an indemnity 
against an existing liability which he did not otherwise 
possess. By the mortgage he obtained, not only 
“security for the future,” but “indemnity for the 
past.” Without the mortgage, if Brinkmeyer had 
been compelled to pay the notes to Maria Brinkmeyer 
and Archer & Co.,he could only have looked to 
Helbling for repayment; but by the mortgage he ob- 
tained a lien as an indemnity upon the property mort- 
gaged belonging to the entire firm. The security which 
he obtained in respect to his previous liability was an 
ample consideration for his agreement to indorse in the 
future for both the firm and for Helbling. 

We have considered the case as if the firm had con- 
veyed the property to a third party having notice, act- 
ual or constructive, of the mortgage before Brinkmeyer 
had indorsed for Helbling. We need not determine 
whether Grayville and Browneller occupy the same 
position in respect to the property, that a third person 
would, if he had bought it from the firm with notice of 
the mortgage. They occupy no better position, to say 
the least. In respect to notice, they, having with Helb- 
ling made the mortgage, must be taken to have had 
notice of it, as well as of its terms and contents. 

We are of opinion, on the case made, that the appel- 
lant has alien on the property as against the appellees, 
by virtue of the mortgage as an indemnity or security 
for whatever he may have paid, or for whatever he may 
be liable on his indorsements for Helbling, as set up in 
the answer, and that the court erred in sustaining the 
demurrer to the answer. 

The judgment below is reversed with costs and the 
cause remanded for further proceedings in accordance 
with this opinion. 





EXECUTION OF POWER COUPLED WITH 
AN INTEREST—IMPLIED POWER OF EX- 
ECUTORS TO SELL LAND FOR PAYMENT 
OF DEBTS.. 


OWENS v. BAKER ET AL. 
Supreme Court of Missouri, October Term, 1876. 


Hon. T. A. SHERWOOD, Chief Justice. 
“  W. B. NaPTon, 
“ “"WaRWICK HouGH, 
“«* E. H. NorTON, 
“« JOHN W. HENRY, 


1. EJECTMENT — EXECUTION OF POWER—INTEREST.— 
Where one who took lands under a will, by the terms of 
which she had both a life estate in the lands and power to 
convey the same in fee, executed a deed, which on its face, 
purports to convey in fee-simple absolute, for a valuable 
consideration, if the will be referred to in the deed, the 
deed shail be held to be an execution of the power and the 
whole estate shall pass, although no direct reference to the 
power is made in the deed. And, although the words 
“‘executrix of the estate of John, P. C.,” in the deed, and 
the word “executrix” following the signature of the 
grantee, are mere descriptio persone, mere surplusage, yet 
these words are operative to show that there was a will of 
which she was executrix, and such referenee to the will, 
although indirect, is sufficient. 

2. THE COURT DECLINES to decide whether in any case 
of a conveyance by one who is seized of a life estate, and 
is also donee of a power te sell, there can be a conveyance 
of the whole estate without some reference to the power, 
but holds that very slight reference is sufficient. 

3. PAROL EVIDENCE of declarations by the donee of the 
power, cotemporaneous with her conveyance, inadmissible 
to explain its object. 

4. WILL—POWER TO PAY DEBT.—The clause in the tes- 
tator’s will, ‘‘ my just debts first to be paid,” do not raise an 
implied power in the executor to sell lands for the pur- 
pose of paying debts. The statutory methods of selling 
lands to pay debts can only be superseded by express 
power to that end given the executor. 


Mitchell, McAfee & Phelps, for respondent; Ellis & 
Baker, for appellants. 


NAPTON, J., delivered the opinion of the court: 


In this action of ejectment the facts vary but little 
from those in the case of Owen v. Switzer, 51 Mo. 322, 
for which reference is made to the printed report of 
that case. The deed in this case from Mrs. Campbell 
to Lair, under whom defendants hold, differs from the 
deed in the case referred to, in Mrs. C. describing her- 
self, both in the beginning and signature of, the deed, 
as “executrix of the estate of John P. Campbell, de- 
ceased.” It is signed by “ Louisa T. Campbell, execu- 
trix.” It was in the ordinary form of a conveyance in 
fee simple, and purported, in consideration of $1,200, 
the receipt of which is acknowledged, to convey 120 
acres of land. The statutory words, “‘ grant, bargain 
and sell,” are used, and the deed purports to convey 
to Lair and his heirs aud assigns, ‘‘ in fee simple for- 
ever, to their own proper use and behoof,”’ and con- 
tains an express covenant of seizin of an indefeasible 
estate in fee-simple, and a covenant against incum- 
brances and of general warranty. 

The will of John P. Campbell is set out at length in 
the report of the case referred to, and need not be re- 
peated here. 

John P. Campbell died in 1851, and the deed of Mrs. 
Campbell was made on the 16th of September, 1854. 

Evidence was offered at the trial of conversations had 
with Mrs. Campbell, a month or so after she had con- 
veyed to Lair, in regard to her intentions in that sale, 
and her understanding of the effect of that deed. This 
evidence was excluded. It was proved that the land 
was worth about ten dollars per acre in 1854. 


Associate Justiees. 
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Mrs. Campbell’s death occurred before the com- 
mencement of this action. 

The court expressed the opinion that the deed con- 
tained no reference to the power given Mrs. Campbell 
in the will, and as she had a life estate upon which the 
deed could operate, the deed only carried the life estate 
and, therefore, the plaintiffs, who are the heirs of John 
P. Campbell, were entitled to recover, and the judg- 
ment accordingly was for the plaintiffs. 

In examining the questions presented by this case, 
we may dismiss from further consideration al] the 
parol evidence offered on the trial, of Mrs. Campbell’s 
declarations in regard to her purpose and intentions in 
making the deed. The inadmissibility of such testi- 
mony is so well established that a citation of authori- 
ties is d dun ry. 

It seems to be established by ll the authorities, both 
English and American, that in the construction of both 
wills and deeds, where there is both an interest and a 
power, the decisive question is as to the intent of the 
grantor or testator. Chancellor Kent says: ‘In con- 
struing the instrument, in cases where the party has a 
power and also an interest, the intention is the great 
object of inquiry; and the instrument is construed to 
be either an appointment or a release; that is, either 
as an appointment of a use in execution of a power, 
or a conveyance of the interest, as will best effect the 
predominant intention of the party.”’ 4 Kent’s Com. 
p. 336. 

If we are at liberty to discard certain arbitrary rules, 
which have been established by the courts in England, 
and followed to a great extent in this country, to as- 
certain the intention of the donee of a power, and 
simply inquire, without reference to any rules on the 
subject, what was Mrs. Campbell’s intention in making 
this deed, but one answer, we imagine, could be made. 
We might safely say, as Lord Wynford said in the 
House of Lords, when the Roake case came before it 
(1 Dow & Clark, 451), that nine hundred and ninety- 
nine persons out of a thousand would say, on reading 
the deed, that the grantor did intend to convey a fee- 
simple. We might go further and say that the remain- 
ing oné of the thousand would come to the same con- 
clusion. And it might be further observed, that Lord 
Wynford’s suggestion, that the rules were bad rules, 
was recognized by the British Parliament, and some 
of them were abolished by 1 Vict., ch. 26, § 27, in 
which it was enacted that a general devise of real and 
personal property should operate as an execution of a 
power of the testator over the same, unless a contrary 
intention appeared in the will. 3 Kent, note, p. 332. 

The intention of Mrs. Campbell to convey a fee-sim- 
ple is declared on the face of the deed, and it is mani- 
fested by the most solemn assurance known to the law. 
But Lord Tenterden said, in the Roakes case, that “ it 
is the better course to abide by general rules and prin- 
ciples, and not to be led aside by subtle distinctions 
and considerations of hardships in particular cases; 
otherwise one uncertainty will accrue after another, 
and the end will be inextricable confusion. 

Recognizing the propriety of this remark, and not 
being aware of any legislation on the subject here, we 
proceed to inquire what these rules are, to what classes 
of cases they have been applied, and to what extent, if 
any, they apply to the case under consideration. 

In Blagge v. Miles, 1 Story R. 426, the rules* appli- 
cable to the construction of instruments by the donee 
of a power are stated to be these: 1. There must be 





some reference to the power; or, (2) a reference to the 
property, which is the subject on which it is to be ex- 
ecuted; or (3), when the provisions in the will or other 
instrument, executed by the donee of the power, would 
otherwise be ineffectual, or a mere nullity; in other 
words, would have no operation except as an exeeu- 





tion of the power. The second of these rules would 
seem to apply mainly to wills, where there has been a 
specific devise of lands, or a specified bequest of per- 
sonal property, which would only be good by reason of 
a power given to the testator to devise or bequeath, in 
which case, the naming of the subject-matter of the 
power is equivalent to a reference to the power itself, 
and when thus limited, it resolves itself into the third 
rule. And in regard to deeds and other instruments 
inter vivos, the property which is the subject of the 
power is necessarily referred to; and whether the deed 
will carry the whole estate under the power, or the 
limited estate which the donee may have, is left to be 
determined by other rules, so that the third rule stated 
by Judge Story seems to be a mere reiteration of the 
second. e 

The modern English cases appear to rest on a decis- 
ion of Lord Thurlow, who said that, “‘ to execute the 
power, it must be impossible to impute to the testator 
any other intention than that of executing it.’’ 

In the case of Doe vy. Roake, first decided by Lord 
Chief Justice Best, in the Common Pleas (2 Bingh. 
497), upon a review of all the authorities, and subse- 
quently by the King’s Bench (5 Barn. & Cress. 730), 
and finally by the House of Lords (1 Dow & Clark, 
451), it was established that an express declaration of 
an intent to execute a power was unnecessary. 

The judges, however, seem to have held that even if 
the testatrix meant to give the lands in controversy, it 
did not necessarily follow that she meant to execute a 
power which she had to give them. 

This position is controverted by Sir Ed. Sugden, 
whose opinion may be regarded as a very high author- 
ity, since his work on Powers was sanctioned by him 
after he attained a position on the bench, under the 
title of Lord St. Leonards. His remarks are: ‘‘The 
principle attempted to be established, viz., that there 
must not only be an intention to dispose of the prop- 
erty, but also to dispose of it under the power, was 
strongly observed upon in argument at the bar of the 
House of Lords, and the author, who had to sustain 
the decision, felt himself unable to support the doc- 
trine advanced in the judgment. If the intention to 
pass the property can be collected, it will pass under 
the power, although the donee supposed it would work 
by force of his interest. There is no conflict; he in- 
tends the property to pass, and thinks he has all the 
interest in it, whereas he really has only a power. The 
intention governs, and the power will support the dis- 
position.”’ 

Mr. Chance, whose treatise on Powers was subse- 
quent to that of Sir Ed. Sugden, seems to concur with 
Sir Ed. Sugden on this point. Referring to Sir Ed. 
Clare’s case, which is a leading authority, upon which 
all the English courts base their opinions, he observes: 
“There are, indeed, in the case, dicta apparently to 
this effect: that if the instrument refers not to the 
power, and can have some effect by means of the inter- 
est of the party, though not all the effect which the 
words seem to import, still the interest shall not oper- 
ate as an execution of the power—the intention being 
thus contravened. It appears quite clear, however, at 
this day—and a refererence to the authorities will, it is 
apprehended, show that it has been considered clear 
for nearly two centuries—that the rule is not thus con- 
firmed; indeed, it may well be asked why, admitting 
that the intention can be discovered to pass, all the in- 
tention should not prevail in the one case as well as in 
the other? What rule of law or construction would 
thereby be violated? The above position is not neces- 
sary to the decision of the case, and upon looking more 
closely into the point, the difficulty of the case put in 
Sir E. Clare might be in clearly ascertaining the inten- 
tion.” 
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The doctrine in Clare’s case (6 Coke R.), though in 
the main followed in England, and made the basis of 
subsequent decisions, was, however, modified, or 
rather extended, by Lord Chief Justice Parker, in 
Tomlinson v. Dighton, 10 Mod. 36. In that case the 
chief justice says: ‘Suppose a woman, seized of an 
absolute estate for life, with a power to make a lease 
for three lines or twenty-one years; she marries and 
then she and her husband join in making the lease, and: 
the husband and wife both die before the lease is ex- 
pired ;—here, though the husband in right of his wife, 
and she in her own, are possessed of an estate for life, 
and therefore can, as owners, make a lease; and there 
appears no intention of the parties (imagining, per- 
haps, that they should outline the lease) that this lease 
should be made by virtue of the powers, yet, because 
the lease, supposing it made by them as owners, can 
not have ail the effect the parties intended, for some of 
it would have, viz—it would be a good lease during the 
lives of husband and wife, and yet, because it can not 
have all, it shall be esteemed made by virtue of the 
power.” 

Upon this case, Sir Ed. Sugden remarks: ‘“ Not- 
withstanding Sir Ed. Clare’s case, an intent, appar- 
ent upon the face of the instrument, to dispose of all 
the estate, would be deemed a sufficient reference to 
the power to make the instrument operate as an exe- 
cution of it, inasmuch as the words of the instrument 
ean not be otherwise satisfied.” 

In the case of Blake v. Marnell, 2 Ball & Beatty, 35, 
the question was not very unlike the one put by Chief 
Justice Parker, in Tomlinson v. Dighton. Blake, who 
had a life-estate in certain lands, was empowered to 
borrow £1,500 on the credit of the lands. Having con- 
tracted a debt to the amount of £744, he executed by 
deed to his creditor a rent charge for £150 per annum, 
until the debt was paid. Blake died the year after this 
rent-charge was made, and the question was whether 
the deed was an execution of the power, or was de- 
rived from the life-estate, and consequently terminated 
at Blake’s death. Lord Redesdale, before whom the 
case first came on demurrer, observed that “all cases 
of voluntary executions of power are entirely beside 
the present case; for when a person voluntarily exe- 
eutes an instrument which may have an effect under a 
power to charge property, he must demonstrate that 
he meant to execute that power; but when a person 
acts for valuable consideration, he is understood in 
equity to engage with the person with whom he is 
dealing to make the instrument as effectual as he has 
power to make it, and whenever that is the case, I do 
not see anything in any of the authorities to raise a 
doubt that it shall have that effect, so far as the person 
executing it has power to give it that effect, and when- 
ever the nature of the instrument is contrary to what 
the power prescribed, but demonstrates an intent to 
charge, it shall have the operation of charging in that 
form which the power allows.” 

Lord Chief Justice Manners, who finally determined 
the case, after intimating some doubt as to the rule in 
Sir Ed. Clare’s case, and conceding that Lord Chief 
Justice Parker’s opinion, in Tomlinson v. Dighton, 
threw some doubt upon it, declares that, “‘ to the cases 
of creditors and purehascrs, the doctrine laid down in 
Sir Ed. Clare’s case would not apply.” 

Lord Manners observes further: ‘ Where a tenant 
for life, with power of leasing, grants a lease for an 
absohite term; there, although he may eventually 
have an interest co-extensive with the lease, yet the 
eourts have invariably referred it to the power, in 
order to give complete validity to it, as in Campbell v. 
Leach, Amb. 640; King v. Melling, 1 Vent. 225, and 
many other cases that might be referred to. So here 
the deed provides that the grantee shall have so 





much of the rents until the debt and costs are satis- 
fied; this might have been effected in the life of 
Blake, nevertheless it shall, to give validity to the 
grant, be referred to the power, and is a good charge 
by virtue of such power.” 

The case of Wade vy. Paget (1 Bro. Ch. R. 364) is 
declared by Sir Edward Sugden to be a remarkable 
case, and, according to his version of it, the inclination 
of the courts in England, to give effect to a settlement 
in consideration of marriage (which is a valuable con- 
sideration), is clearly manifested. In that case, the 
power given in the first settlement was not referred 
to; but the settlor recited that he was seized in fee 
and conveyed as owner, and yet the power was held to 
be well executed, because the intention was plain to 
transfer the fee. Yet it was clear that the settlor did 
not intend to transfer under the power, because he re- 
cited his own seizin of a fee. The result was, as Sir Ed- 


‘ward Sugden states, that, if the estate be conveyed, and 


the settlor’s interest will not support the settlement, it 
will be deemed an execution of the power, although 
the settlor mistook his power and recited that he was 
seized in fee of the estate and conveyed it as owner. 
1 Sugden, 419. 

The result of these cases under the singularly subtle 
and artificial mechanism of the English settlement 
law is, that if a person has both a power and an inter- 
est, and he creates an estate which will not have an 
effectual interest in point of time, if it be fed out of 
his interest, it shall take effect by force of the power, 
whether referred to or not. 1 Sugden, 418. 

If the remarks of Lord Redesdale, and subsequently 
of Lord Manners, in Blake v. Marnell, are to be un- 
derstood literally, it is difficult to withdraw the pres- 
ent case from the operation of the rule therein estab- 
lished, as it is clear that the defendants were pur- 
chasers for value. But Mr. Chance remarks in regard 
to the reasoning and decision in Blake v. Marnell, that 
some expressions occur in that case intimating that a 
difference might arise according as the parties claim- 
ing should be volunteers or not, and he supposes that 
these remarks were made on the idea that the execu- 
tion of power was a defective one, and consequently 
courts of equity would always interfere in cases of 
defective execution, where purchasers were con- 
cerned, but not in favor of volunteers. 2 Chance, 
1622. Nothing of this kind, however, appears in the 
report of the case. 

But we may be excused from following these cases, 
under the English settlement laws, to what we might 
think their legitimate conclusions, and decline to 
apply the judgment of Lord Redesdale and Lord Man- 
ners, and the Lord C. J. Parker and Lord St. Leon- 
ards to the facts of the present case, in view of our 
previous decision in Owen v. Switzer, and that it will 
not be necessary for us to assume a comprehension of 
the intricacies and subtleties of English settlements 
concerning which Chancellor Kent’s observations are 
forcible and striking. ‘‘The doctrine of uses, trusts, 
and powers,” observes Chancellor Kent, “is the 
foundation of those voluminous settlements, to which 
we, in this country, are comparatively strangers, and 
which in practice runs very much into details embar- 
rassing by the variety and complexity of their provis- 
ions. Powers are the mainspring of this machinery. 
The doctrine of settlements has thus become in En- 
gland an abstruse science, which is, in a great degree, 
monopolized by a select body of conveyancers, who, 
by means of their technical and verbose provisions, 
reaching to distant contingencies, have rendered 


themselves almost inaccessible to the skill and curi- 
osity of the profession at large. Some of the distin- 
guished property lawyers have acknowledged that the 
law of entails, in its recent mitigated state and great 
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comparative simplicity, was even preferable to those 
executory limitations upon estates in fee. Settle- 
ments, with their shiftive and springing uses, obeying 
at a remote period the original impulses, and varying 
their phases with the change of persons and circum- 
stances, and with the magic wand of powers, have 
proved to be very complicated continuances; and 
sometimes, from the want of due skill in the artist, 
they have been potent engines of mischief, planted in 
the heart of great landed estates. Those domestic 
codes of legislation are usually applied to estates 
which necessarily require, under the English law of 
descents, very extensive and complex arrangements, 
and which can well bear the weight of them. They 
seem to be indispensable, in opulent communities, to 
the convenient and safe distribution of large masses 
of property, and to the discreet discharge of the vari- 
ous duties from the domestic ties; and the evils are 
probably, after all, greatly exaggerated by the zeal and 
philippics of the English political and legal reform- 
ers.”? 

Conceding, then, that there might be, and perhaps 
should be, some hesitation in treating the present case 
as falling within the principle of the cases cited, we 
pass on to the consideration of the principal point dis- 
cussed at the bar in this case, in which it is supposed 
to be distinguishable from the case of Owen v. Sweb- 
ster. 

Mrs. Campbell describes herself as **‘ Executrix of 
the estate of John P. Campbell, deceased,” and signs 
her name to the deed as “‘ Louisa T. Campbell, Execu- 
trix.” So far as the efficiency of the deed is con- 
cerned, those words are mere descriptio persone, 
mere surplusage, and the conveyance would operate 
as well without them as with them. She had no power 
to convey as executrix, for no such power was con- 
tained in the will. The clause in the will which uses 
the term, “‘my just debts first to be paid,’”? would 
hardly be construed as an implied power given to the 
executrix to sell land for the payment of debts, since 
our statutes sufficiently provide for such sales, and 
the testator had given his wife an express power to 
raise money by, the sale of his lands, to meet family 
expenses, of which she was to judge, and the decisions 
in England, and in some of our states, on such a 
clause, would hardly apply, though doubtless here as 
well as elsewhere a testator may authorize his execu- 
tor to sell lands for the payment of debts, and where 
such authority is expressly given, in a will, it may 
supersede or be substituted for the specific modes 
provided by our statute to insure the payment of 
debts, either out of the personalty or real estate of a 
decedent. 

The fact that Mrs. C., as executrix, had no power-to 
convey, leads to the inquiry why such designation was 
affixed to her name, both in the beginning and end of 
the conveyance. It certainly implies that there was a 
will, of which she was executrix, and that her conyey- 
ance was in some way authorized by such will. 
Whether she was donee of a power to raise money by 
a sale of land of her deceased husband, as his widow 
or executrix, was doubtless a point upon which she 
was as ignorant as the lawyer to whom she intrusted 
the writing of the deed. She was expressly author- 
ized to raise money for the support of herself and 
her children, by a sale of any of the lands belonging 
to her deceased husband. In all these lands the will 
gave her a life estate, which in wild lands in the in- 
terior of Missouri, at the date of the will, might not 
have been of sufficient value to have attracted her at- 
tention. Her intention was obviously to convey an 


absolute title. A life estate of an old lady in unim- 
proved lands would hardly have been salable, unless 
The deed purports to convey an ab- 


under execution. 





solute title. It refers to the will which gave the 
grantor this power, though it does not refer to the 
power. 

We think it very doubtful if any reference to the 
power was necessary in this case, as the manifest in- 
tent was to convey a fee simple, but without so deter- 
mining, and we have no hesitation in declaring that 
very slight circumstances would justify an application 
of the deed to the power, and not to the estate (for 
life) which the grantor had. The reference to the 
will, though indirect, was sufficient. The judgment is 
reversed. 


NOTE.—There is little which may be added to the careful 
and elaborate research contained in the foregoing opinion. 
It will, perhaps, be a matter of professional regret that the 
circumstances of this case required, or rather permitted, 
the distinguished judge to hesitate about distinctly over- 
ruling the case of Owen v. Switzer, 51 Mo. 322. Had such a 
conclusion been declared, it would certainly have been the 
logical and inevitable wesult of the principles upon which 
this decision is based. 

When it is borne in mind that the avowed object of in- 
terpretation in all these cases is to discover the intention 
of the donee of the power, in executing the instrument; 
and that, in such pursuit, the courts have been crippled by 
“these arbitrary rules, which have been established by the 
courts in England and followed, to a great extent, in this 
country,” it will be understood that this case is a great ad- 
vance in the right direction. 

“If this question of intention were to be demonstrated 
by the ordinary mind, it might be said that the commonest 
and best way to find out what a grantor intends, is to read 
what he says, and then credit him with meaning it. If, 
when holding a life estate, with power to convey the fee, 
he declares that he conveys the fee, it is only fair to con- 
clude that he meant to do it. Simple and irresistible as 
such a deduction would seem, it by no means follows that 
it is the universal teaching of the courts, some of which 
have, for many years, persisted in taking observations of 
the sun through a smoked glass, upon the juridical theory, 
that the telescope is rather an innovation. 

The doctrine taught by the principal case, as we under- 
stand it, is that, where there is vested in one a power 
coupled with an interest, his conveyance, making no refer- 
ence to the power, shall be held to pass only the interest, 
provided that will satisfy the terms of the conveyance; 
otherwise, the power may feed the conveyance. And 
hence, that, because a life estate does not satisfy a deed in 
fee, the power to convey the fee shall be deemed exe- 
cuted. 

In Owen vy. Switzer, it was held that, although the con- 
veyance might be partially inoperative, if confined to the 
interest, yet, in the absence of all reference to the power, 
it must be so construed; at the same time, it is there con- 
ceded that, if the conveyance would be wholly inoperative, 
it would, without reference to it, be held an execution of 
the power. 

The distinction here made between the partial failure 
and the entire failure, to satisfy the terms of the instru- 
ment, making the former to pass the interest only, and the 
latter an execution of the power, is impossible to be main- 
tained upon principle. 

A partial failure to satisfy the terms of the conveyance 
defeats the intention there manifested, just as an entire 
failure would ; the difference is only in the degree to which 
the intention is defeated. And where the object is to dis- 
cover and give effect to the intention to be gathered from 
the face of the instrument, a construction which fails to 
give it operation, not partially, but entirely, according to 
its terms, is illogical, and ought to be unlawful. 

The policy of the common law was to take every man’s 
grant, so as to pass such an interest as should be deemed 
most advantageous to the grantee. 

And where the grant is impossible to take effect, accord- 
ing to the letter, then the law makes such a construction, 
that the gift by possibility may take effect. Coke on Lit., 
188 b, 146 b, 301, 302, 313; Van Horn’s Lessee v. Harrison, 
1 Dall. 148. And in Standen v. Standen, 2 Ves. Jr. 589, it 
was held, that if there is no other property to answer a part 
of the terms used, except that over which there is a power, 
it will be deemed well executed, b it is y to 
satisfy all the words of the conveyance. 

The same general doctrine has recently been held by 
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some of the most eminent American judges. In Bishop v. 
Remple, 11 Ohio St. R. 277, a testator devised all his prop- 
erty, which might remain after the payment of his debts, to 
his wife, with full power to have and to hold, to sell and 
convey, the same during her natural life. In construing a 
general warranty deed, just such as was under considera- 
tion in the case of Owen v. Switzer, it was held, that while 
the widow might have a life estate, with power to convey 
the fee, yet the deed was a good execution of the power, 
although making no reference to it, because it purported to 
convey the fee, which could only be done by virtue of the 
power. The Supreme Court of Pennsylvania have, with 
some exceptions, maintained the same views. In Miller v. 
Meetch, 8 Penn. St. R. 417, where there was a limited estate 
coupled with a power of absolute disposition, vested in an 
executor, it was remarked by Bell, J.: ‘“‘ Nor is there any- 
thing in the position, that, as an individual, the executor 
was, at the time of the conveyance, seized in his own right 
of a fee-simple in a moiety of the land. Here the deed pur- 
ports to convey the whole of the tract. This, without more, 
would be suflicient to indorse it with rigor, as an execution 
of the power to sell.”” So Judge Story, in delivering the 
pinion in Keefer v. Schwartz, 47 Penn. St. R. 503, said: ‘It 
is said, indeed, that there must be an intention to execute 
the power, but the existence of such an intention is in- 
ferred from the gift of property, which the testator was in- 
capable of giving, except in execution of the power * * * 
here the intent, that the property should go to the vendee 
-of her executors, is plain, and therefore the intent to ex- 
ecute the power, of which she was donee, is equally plain, 
if its execution was necessary to give effect to her prin- 
cipal intent.” 

The true test to be applied in this question of interpreta- 
tion is very forcibly expressed by Judge Sharswood, in 
Drusadow v. Wilde, 63 Penn. St. R.170: “It is only when 
the words of the instrument may be satisfied, without sup- 
posing an intention to execute the power, that it is no ex- 
ecution.”’ J.P. E. 











BOOK NOTICES. 

REPORTS OF THE LIFE AND ACCIDENT INSURANCE 
CasEs, Determined in the Courts of America, En- 
land, Scotland, and Canada, down to September, 
876. With notes and references. By MELVILLE 
M. BIGELOW, of the Boston Bar. New York: 
Published by Hurd & Houghton. Cambridge: The 
Riverside Press. 1877. 
This fifth volume of Mr. Bigelow’s useful collection 


upon the same plan which we have heretofore noticed 
in these columns as being peculiar to the former vol- 
umes of the series. The cases are arranged under the 
titles of the several states, according to alphabetical 
order. Alabama heads the American list, which closes 
with ‘Wisconsin and the United States; after which 
come a case from Canada, several from England and 
one from Scotland. We have before mentioned the 
respect in which we think this arrangement inferior to 
that followed by Mr. Bennett in his collection of Life 
Insurance cases, which is upon a purely chronological 
order. Less inconvenience will result to the student 
and the practitioner from Mr. Bigelow’s adherence to 
his original plan, in this fifth volume, than in some of 
the previous ones; for the cases here collected have 
generally arisen since 1873 and 1874; though we ob- 
serve that from two states are here reported cases 
dating in 1872, from another a case decided in 1869, 
and from England nine cases out of sixteen here re- 
ported date prior to 1873. 

In respect to the character and importance of the 
questions involved in the cases decided, this volume is 
scarcely inferior to any of its predecessors. The ques- 
tion of the effect of the late civil war upon contracts 





of life insurance is considered, not ouly in the Statham 
ase lately decided in the Supreme Court of the United | 
States, the Atwood and Hendren cases from 24 Gratt. 
“Va.), and the last instalment of the Hillyard case | 


from 37 N. J., but also in the case of Smith v. Charter 
Oak Life Ins. Co., from this Journal, vol. 1, p. 76, and in 
Bird v. Pennsylvania Mutual Life Ins. Co., not else- 
where reported except in the Weekly Notes. The last 
named case is an exceedingly well reasoned opinion of 
Cadwallader, J., in the U. S. Circuit Court for Penn- 
sylvania, in which the question of a revival of the con- 
tract after the war is settled, by granting relief in 
equity against the forfeiture, upon the principle of 
making of full compensation in money. In Martin v. 
tna Life Ins. Co., p. 514, (from 9. Heis. Tenn.), poli- 
cies of insurance were set aside as void ab initio for 
fraud of the insurer’s agent in making extravagant 
promises as to dividends; and this at the suit of the 
insured who paid the premiums, without making the 
beneficiaries parties. The late Chief Justice Nichol- 
son in this case declined to permit the Hebrew religion 
of the complainants to detract from the weight of 
their evidence.—Continental Life Ins. Co. v. Goodall, 
p. 422, passes upon the questions arising from a 
mutual mistake between the contracting parties as to 
the age of the insured. This is one of five useful 
eases here reported, decided in the Superior Court of 
Cincinnati, and which, though previously printed, 
have not been largely circulated, and would not be 
likely to reach the general practitioner, except 
through the medium of Mr. Bigelow’s collec- 
tions of cases. Such facts as these at once justify and 
approve the plan of these special reports. We observe 
that a note informs us that an appeal was taken in the 
Goodall case; and in another note we are told of a re- 
versal by the Supreme Court of Ohio of a second case, 
and the ground of reversal is stated. But in the oth- 
ers of the five cases named, and in still many others, we 
find ourselves left in the dark as to whether the decis- 
ion of the inferior court here reported was final, or 
was appealed from. We must urge upon Mr. Bigelow 
the propriety and importance of giving his readers in 
all such cases the facts that will enable them to judge, 
whether or not the decisions of the inferior courts 
which he reports may be regarded as authoritative 
expositions of the law. 

Upon the prolific subject of misrepresentation, a 
large number of the cases here collected, treat, led by 
the celebrated cases in the U. 8. Supreme Court, of 
Jeffries in 22 Wall. and France in 1 Otto, where the 
question of the materiality of the representations is 
held to be settled by the contract of the parties, and a 
strict compliance with the statements of the applica- 
tion is required. But these are statements made in 
answer to questions propounded by the insurer. So 
the distinction becomes quite ‘interesting, which is 
made in Buell v. Connecticut Mut. Life Ins. Co., p. 
478, in which the U. S. Cireuit Court for Ohio held 
that voluntary statements of the insured in his appli- 
eation, not responsive to any question, though proven 
to be wholly untrue, did not bring the case within the 
rule in Jeffries’ case. 

The English cases will be found to possess peculiar 
interest for American insurance lawyers. In several 
cases, the amalgamation and consolidation of life com- 
panies are considered. Green vy. Ingham, p. 662, and 
Alletson v. Chichester, p. 668, are cases where an 
assignee in bankruptcy of the insured contests the 
right to the policy with a voluntary prior assignee; 
and notice to the insurer of the assignment to the lat- 
ter is held necessary to his tile. Tredegar v. Windus, 
p. 700, is a peculiar case. The beneficiaries under a 
policy filed a bill to have it declared valid in equity, 
asserting that it had become void at law. This bill 
was dismissed upon hearing; and afterwards the 
beneficiaries sued at law upon the policy. An injunc- 
tion was granted to restrain the last-named action. 

A novel and interesting case is Globe Mut. Life Ins. 
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Co. v. Reals, p. 308, from 50 How. R. R. (N. Y.), where 
a policy had been delivered fraudulently by the insur- 
er’s agent, without payment of the premium, and dur- 
ing the severe iilness of the insured; and a bill in 
equity to have the policy delivered up and canceled 
was sustained upon demurrer. 

But we cannot hope to do justice to this volume by 
any citations of cases which our space will permit. 
Other points in insurance law, of no less interest and 
importance than those above referred to, will be found 
by the careful student. 

Of the 117 cases here reported, 19 are from the 
State of New York alone; a fact which evinces the 
important position whieh the courts of that state 
occupy in respect to questions of insurance law, and 
one which should lead those courts to the greatest 
care and most studious exactness in their rulings upon 
the many new points that are controverted in the in- 
creasing insurance litigations of the day. 

Mr. Bigelow’s citations are necessarily made very 
largely from the legal journals and periodicals; and 
we notice with pleasure that this journal has fur- 
nished him the largest number of such cases; and in 
many instances the compiler has found his cases re- 
ported only in this journal. But our gratifieation that 
our editorial note to the case of Russum y. St. Louis 
Mutual Life Ins. Co., v. 3, p. 275, was found worthy a 
place in this volume, is somewhat marred by observ- 
ing that several very ugly typographical errors, which 
had crept into that note, by reason of the “total de- 
pravity of inanimate things ”’ from which even a print- 
er’s case is not exempt, but which we promptly cor- 
rected in the next issue of the JOURNAL, have been 
perpetuated by our friend, and are here embalmed, in 
all their grotesqueness, in the handsome typography of 
the Riverside Press. 








RECENT LEGISLATION. 


MISSOURI LEGISLATURE—SESSION OF 1877. 





AN AcT to amend section 2 of chapter 27 of the gen- 
eral statutes of Missouri, entitled “Of County Sur- 
veyors.”’ 

Be it enacted by the Genéral Assembly of the State 
of Missouri, as follows: 

SECTION 1. That section 2 of chapter 27 of the gen- 
eral statutes of Missouri be, and the same is, hereby 
amended so as to read as follows: Sec. 2. The clerk 
of the county court shall certify the election of county 
surveyor in the same manner as other elections of 
state and county officers, and the person elected shall 
be commissioned by the governor; and in case of any 
vacancy by death, resignation, or otherwise, it shall be 
filled by the county court. 

Src. 2. There being now a vacancy in the office of 
county surveyor in at least one county in the state 
(Pulaski), this is deemed an emergency; therefore, 
this act shall take effect and be in force from and after 
its passage. 

Approved March 24th, 1877. 

AN ACT to restrain domestic animals of the species of 
horse, cattle, mule, ass, swine, sheep or goat from 
being herded on land other than that of the owner 
of such herd, and to restrain such animals from 
running at large in the City of St. Louis and in the 
County of St. Louis. 

Be it enacted by the General Assembly of the State 
of Missouri, as follows: 

SECTION 1. In pursuance of a notice legally pub- 


lished in the City of St. Louis and in the County of St. 
Louis, the tenor of which is as follows: 
To all whom it may concern: Take notice that we, 








the undersigned householders, ten of the City of St. 
Louis and ten of the County of St. Louis, will apply 
to the Twenty-ninth General Assembly of the State of 
Missouri for the enactment of a local or special law to 
restrain domestic animals, consisting of the species of 
horse, cattle, mule, ass, swine, sheep or goat, from 
running at large or outside the inclosure of the owner 
or owners thereof, or being herded on land other than 
that of the owner of such herd, in the City of St. 
Louis and the County of St. Louis, and to provide for 
the arresting, impounding, safe-keeping and sale 
of the same when so found running at large or being 
herded, the redemption thereof before or after sale, 
the disposal of the proceeds of any such sale, the de- 
fining the duties of officers and others under the said 
law, the fees for such performance and penalties for 
failure to perform the same. Ferd. Meyer, E. G. 
Obear, Jas. M. Carpenter, Everett W. Pattison, James 
B. Geggie, William W. Music, John F. Long, J. E. D. 
Couzins, Wm. E. Burr, John G. Priest, Wm. C. Ken- 
nett, Thomas J. Sappington, B. F. Thomas, H. W. 
Leftingwell, Wm. T. Essex, H. I. Bodley, A. G. Ed- 
wards, Chas. W. Murtfeldt, M. P. Reveley, D. M. 
Grissom, John Belleville, Henry T. Mudd, Henry W. 
Williams. St. Louis, February 15th, 1877. It is hereby 
enacted that in the City of St. Louis and in the County 
of St. Louis, it is unlawful for any animal of the 
species of horse, cattle, mule, ass, swine, sheep or 
goat, to run at large or outside the inclosure of its 
owner, or be herded on land other than that of its. 
owner, and whenever any such animal shall be found 
so running at large or outside the inclosure of its 
owner, or being herded on land other than that of its 
owner in said city or county, it shall be lawful for any 
citizen of such city or county to arrest the same and 
deliver it forthwith to the constable of the ward or 
township or any marshal of any city or town in which 
it was arrested, and such constable or marshal shall 
receive and take charge of it, and it shall be the duty 
of every constable or marshal of such city or town, 
upon information given him by any citizen of such 
city or town, and the duty of every constable of said 
county, upon information given him by any citizen of 
said county that any such animal is running at large 
or outside the inclosure of its owner, or being herded 
contrary to the provisions of this act in the respective 
localities to arrest the same, and to take all such ani- 
mals (whether arrested by him or by a citizen) with- 
out delay before some justice of the peace within the 
jurisdiction of such constable or marshal, which jus- 
tice shall record the size, color, age, sex, marks and 
brands and any peculiarity of such animal, by which 
its owner would more readily recognize it, and when 
said description is so entered, it shall be the duty of 
such justice to issue a notice returnable in four days, 
directed to all whom it may concern, reciting the fact 
that such animal has been arrested and impounded in 
accordance with this act, and containing the descrip- 
tion of such animal, and that the same will be adver- 
tised for sale if not redeemed within four days from 
the date of such notice, one copy of which notice shall 
be posted in or near the office of such justice by the 
constable or marshal, and another copy of such notice 
shall be served by the constable or marshal on the 
owner or owners of such animal, if they be known, in 
like manner as a summons in a civil suit, and another 
copy of such notice shall be by him delivered to the 
officer having charge ef stray books in his jurisdic- 
tion (and be by him immediately recorded in his book 
of strays), and return such notice to such justice. 

Sec. 2. It shall be the duty of such justice, on the 
return day of such notice, the same or another notice 
issued by such justice having been first returned exe- 
cuted by such constable or marshal, unless such ani- 
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mal shall have been redeemed, to adjudge whether 
such animal was arrested in accordance with the pro- 
visions of this act, and if so, to make an order for the 
sale of such animal, and direct the same to such con- 
stable or marshal, whose duty it shall be to give notice 
of such sale by hand-bills containing such description 
of the animal to be sold, and the time, terms and 
place of sale, which hand-bills shall be put up by such 
constable or marshal at five of the most public places 
in the county, township, ward, town or city for which 
such constable or marshal may be acting, and deliver 
or send one to any person who such constable or mar- 
shal has reason to believe is the owner of such animal. 
Such sale shall be to the highest bidder for cash at 
public vendue, and so advertised, for at least four days 
before the same takes place. Such constable or mar- 
shal in the meantime shall securely keep such animal 
in some place provided by him for that purpose, and 
feed the same plentifully. 

SEc. 3. Whenever any person shall claim such ani- 
mal so held, and make application for the return of 
the same before sale, such justice, upon being satisfied 
that the person so applying is the owner of the same, 
shall make an order for the delivery of the same to the 
applicant upon the payment of the costs and expenses 
incurred, and such justice shall note on the margin of 
the description kept by him of such animal, the date 
of such order and to whom given, which entries shall 
be open for inspection at all times by any person free 
of charge. 

Src. 4. When such animal is redeemed at any time 
before sale, such constable or marshal shall give to the 
party redeeming the same a certificate of redemption, 
and include in the same a bill of all costs and charges 
upon such animal, which costs and charges shall be 
paid by the party redeeming the same, and when a 
sale shall have been made under this act, he shall give 
to the purchaser, upon payment of the amount bid, a 
bill of sale, in which shall be stated the amount of 
the costs and charges attending the proceedings, 
which bill of sale shall be in the following form: 
Sold this day of a domestic animal de- 
scribed as follows: ‘here copy description in notice) 
for the sum of —— dollars, the receipt of which is 
hereby acknowledged, said sale having been made in 
coutermity with the stock law. Costs and charges, 
, constable or marshal, and shall be 
prima facie evidence of the regularity of ‘the proceed- 
ings and ownership of the animal, and the owner of 
such animal at the time the same was arrested shall be 
entitled to redeem the same any time within six 
months after the day of sale by paying to the pur- 
chaser all costs included in the bill of sale with ten 
per cent. per annum interest and the other costs, and a 
reasonable compensation to be determined by such 
justice for keeping the same; but before the purchaser 
shall deliver up to any applicant such animal, such 
applicant shall obtain from such justice a certificate, 
which shall be noted in like manner as an order to the 
effect that he is satisfied that such applicant is the 
owner of the same, and upom presentation of such 
certificate to such purchaser by such applicant, he 
shall have the right to redeem such animal, and no 
person purchasing at such sale shall sell such animal 
under six months from the date of such purchase un- 
der a penalty of double the value of such animal, to be 
recovered by the former owner in a civil action. And 
in all proceedings under the act any party demanding 
the same shall have the right of a trial by jury. 


Src. 5. After any such animal shall have been re- 
deemed as aforesaid, the purchaser at such sale shall 
be entitled to the remainder of the proceeds of the 
sale of the same, after deducting the amount of the 











costs and expenses paid to said officers, and the owner 
of such animal at the time the same was arrested shall 
be entitled to the remainder of such proceeds of sale 
after a like reduction, unless he shall elect to redeem 
the same. 

Src. 6. There shall be charged and collected by the 
officers charged with the enforcement of this act, the 
following fees; The constable or marshal shall receive 
for each head of horse, cattle, mule or ass arrested or 
received by him, as above provided, one dollar, and 
for each head of swine, sheep or goat, fifty cents, and 
for the impounding and keeping of each head of the 
former class, twenty-five cents per day, and the latter 
class ten cents per day, and a reasonable compensa- 
tion, to be determined by such.justice, for the food 
given the same, and for advertising and selling the 
same, the same fees as are allowed for selling under ex- 
ecutions from justices’ courts. Such justice shall charge 
and receive the sum of ten cents per hundred words 
and figures for all records had in the premises, and the 
same for any other act required to be done by him as 
may be allowed by law for similar services in other 
proceedings, and the officer for recording such notice, 
the same fees as for recording certificates of strays. 
And any constable or marshal who shall fail or refuse 
to perform any duty imposed upon him by this act 
shall forfeit his office, and the tribunal having power 
to fill such vacancy, shall remove him and appoint an- 
other in his place. 

SEc. 7. The proceeds of all sales provided for in 
this act, after deducting the costs and charges herein 
allowed, shall be retained in the hands of the con- 
stable or marshal making such sale, and his successor 
in office, for the proper payment of which he and his 
bondsmen shall be responsible, which net amounts to- 
gether with amounts paid to claimants shall be re- 
ported, giving dates of receipts and payments under 
oath or affirmation by him at the end of every three 
months, beginning on the first day of July, 1877, to 
the treasurer of public funds for his jurisdiction, and 
if such balance of proceeds of any sale remain in his 
hands for the period of one year, the same shall be 
paid by him to such treasurer for the use of the pub- 
lic schools, and any failure to pay over any such sum 
for a period of thirty days after the same shall have 
become payable by him, shall subject such constable 
or marshal and his sureties to the payment of the 
same, and interest at the rate of ten per cent. per 
month, and an action shall be prosecuted for the pay- 
ment of the same in the name of the State of Missouri 
for the use of such school fund. 

Sec. 8. If any animal, the owner of which resides 
in a county adjoining St.-Louis County, and keeps such 
animal in such adjoining county, strays over the 
southern or western boundary line of said county 
anywhere between the Mississippi and Missouri rivers, 
for a distance not exceeding one mile from such 
county line, the same may be arrested by any citizen 
as provided in the first section of this act; but no fur- 
ther proceedings shall be had in such case, and no 
costs or charges shall be enforced against such owner, 
unless upon notice given him in writing by the party 
having such animal in charge, that the same has been 
so arrested, and he fails or refuses for a pefiod of two 
days after the service of such notice, to take such ani- 
mal out of St. Louis County. 

Src. 9. This act shall take effect and be in force 
from and after its passage, the emergency for the same 
so taking effect and being in force, is that the citizens 
of said city and county, engaged in agricultural pur- 
suits, may know early this spring whether they must 
keep up inclosures or make new ones. 


Approved April 11th, 1877. 
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THIRTIETH GENERAL ASSEMBLY OF ILLINOIS. 


An Act declaring certain animals and birds, fere na- 
ture, to be personal property. 

SECTION 1. Be wt enacted by the People of the State 
of Illinois, represented in the General Assembly, That 
all birds and animals, fere nature, or naturally wild, 
when raised or in domestication, or kept in inclosures 
and reduced to possession, are hereby declared to be 
objects of ownership and absolute title, the same as 
cattle and other property, and shall receive the same 
protection of law, and in the same way, and to the 
same extent shall be the subject of trespass or larceny 
as other personal property. 

Approved April 10th, 1877. 


AN ACT to amend section 168 of an act entitled “An 
act to revise the law in relation to criminal jurispru- 
dence,” approved March 27, 1874. 

SECTION 1. Be wt enacted by the People of the State 
of Illinois, represented in the General Assembly, That 
section 168 of an act entitled “An act to revise the law 
in relation to criminal jurisprudence,” approved March 
27, 1874, be and the same is hereby amended to read as 
follows, to wit: Sec. 168. Every person convieted of the 
erime of larceny, if the property stolen exceeds the 
yalue of $15, shall be imprisoned in the penitentiary 
not less than one nor more than ten years; if the value 
of the property stolen is $15 or less, he shall be confined 
in the county jail not exceeding one year and fined not 
exceeding $100. 

Approved April 10th, 1877. 


An AcT to amend section 7 of article 7 of an act 
entitled “‘An act to revise the law in relation to 
township organizations,” approved and in force 
March 4, 1874. 

SECTION 1. Be it enacted by the people of the State of 
Illinois, represented in the General Assembly, That 
section 7 of article 7 of an act entitled “An act to 
revise the law in relation to township organization,” 
approved and in force March 4, 1874, be and the same 
ishereby amended so as to read as follows: “ Section 7. 
The town shall supply a suitable ballot-box or boxes, 








. to be kept and used in like manner as ballot-boxes in 


other elections. In incorporated towns or incorporated 
villages, whose limits are co-extensive with the limits 
of a town; orany organized town where the number of 
voters at the last preceding general election exceeded 
300, the county board may require one or more addi- 
tional ballot-boxes and places for the reception of 
votes to be provided, which place shall be selected with 
reference to the convenience of electors of the town, 
and shall designate at which of the polling places the 
town clerk shall act as clerk of the election; and such 
polling place, when so designated, shall be the place 
for transacting the miscellaneous business of the town. 
And when several places are so provided, the electors 
present shall choose from their number one assistant 
moderator and one assistant clerk, for each additional 
ballot-box, to receive the votes therein, who shall 
take the same oath and be subject to the same penalties 
as the moderator and clerk, and shall be under the 
direction of the moderator. At the closing of the polls 
all the said ballot-boxes shall be brought together at 
the polling-place where the town clerk acts as clerk 
of the election, and the votes shall be canvassed at the 
Same time, and in the same manner, and return thereof 
made the same as if all the votes had been cast in the 
same ballot-box. When there shall be more than one 
polling place designated in such towns, the general 
Meeting for the transaction of business shall be held at 
the time hereafter mentioned at the polling place where 
the town clerk acts as clerk of the town election; or, if 
there be no town clerk, then at such places as shall be 
designated by the county clerk. And it shall be the 





| duty of the town clerk, or if there be no town clerk, it 


shall be the duty of the county clerk to post up, 
in three of the most public places in the town, a notice 
of each of the places in the town where the county 
board have directed and required the election to be 
held: Provided, however, That in towns which lie 
wholly within the limits of an incorporated city, the 
common council of such city shall divide each of such 
towns into election precincts, and designate the voting 
place in each precinct; and any elector in such town 
shall be entitled to vote for town offices only in the 
precinct in which he may reside. The common council 
of such city shall also appoint three judges of election 
for each of such precincts, who may be the same 
persons as are appointed as judges for an election for 
city officers held on the same day. Such judges of 
election may choose two clerks of election for each 
precinct, and such judges and clerks shall take the 
oath of office now prescribed by the general election 
law of the state. The ballots cast at such election for 
town officers shall be deposited in a separate ballot- 
box, and shall be counted and canvassed by the judges 
of election separately from any other ballots that may 
be cast at any other election that may be held on the 
same day. Said judges of elections shall cause to be 
kept a separate poll-list which shall contain the names 
of all persons voting at such election for town officers, 
together with their residence. And immediately upon 
closing the polls they shall canvass the votes polled in 
the manner provided by the general election law of the 
state, and make a written statement or certificate of 
the number of votes cast at such election for each 
person voted for, and the office for which such person 
received such votes, and shall, within forty-eight 
hours thereafter, cause such certificate and poll-list, 
together with the ballots cast at such election, to be 
separately sealed up and transmitted to the clerk of the 
town. The supervisor, together with the assistant 
collector, shall, within five days thereafter, meet and 
canvass said returns, and declare the result of said 
election. The town meetings to be held in such towns 
for the transaction of town business, as now provided 
by law, shall be at 2 o’clock in the afternoon of said 
day, at such voting place in such town as the common 
council of such city may designate; at which meeting 
a moderator shall be chosen to preside by the electors 
present, and the town clerk shall act as clerk of said 
meeting, and keep a record of the proceedings there- 
of.” 

Src. 2. Whereas, an emergency exists, by reason of 
the happening of town elections in April, 1877, this act 
shall take effect and be in force from and after its 
passage. 

Approved March 9th, 1877. 








NOTES OF RECENT DECISIONS. 

INFAMOUS CRIME—PROCEDURE IN CRIMINAL CASES 
IN FEDERAL COURTS IN THE ABSENCE OF STATUTORY 
Provisions—United States v. Block, United States 
District Court, District of Oregon. From original 
opinion of Deady, J. 1. The crime defined in sub-sec. 6 
of sec. 5132 of revised statutes, is not an infamous one 
within the meaning of that term at common law, and 
as used in the fifth amendment to the Constitution, 
and therefore a party committing it may be prosecuted 
by information. 2. In the absence of constitutional and 
statutory provisions the common law furnishes the rule 
as to the mode of procedure in criminal cases in the 
national courts. 1. This was a motion by the district 


attorney for leave to file an information against the 
defendant for “wilfully omitting property from the 
inventory of his estate, being a bankrupt, etc.” The 
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defendant by his counsel contended that the crime 
charged in the information was “infamous,” and 
therefore within the prohibition continued in the fifth 
amendment to the Constitution. Objection overruled. 
The term infamous—without fame or good report— 
was applied to common law to certain crimes, upon 
the conviction of which a person became incompetent 
to testify as a witness. This was so, upon the theory 
that a person would not commit a crime of such hein- 
ous character, unless he was so depraved as to be 
altogether insensible to the obligation of an oath, and 
therefore was unworthy of credit. 1 Green. Ev. Sec. 
372. These crimes are said to be treason, felony and 
the crimen falsi. Id. See. 373. 1 Phil. Ev. 28; Barker v. 
The People 20 John., 460. As to treason and felony 
the authorities are agreed; but as to what or whether 
all species of the crimen falsi are to be considered 
infamous, there is some apparent disagreement among 
them. The term is borrowed from the civil law, 
in which, as it implies, it included every species of 
fraud and deceit or wrong involving falsehood. But 
the better opinion seems to be that the common law 
has not used the term, in this connection, in so exten- 
sive a sense; and that therefore a crime is not infamous 
within the meaning of the prohibition contained in 
said fifth amendment, unless it not only involves the 
charge of falsehood, but may also injuriously affect the 
public administration of justice, by the introduction 
therein of falsehood and fraud. 1 Green. Ev. Sec. 373; 
1 Phil., Ev. 28. The following have been determined 
to be such crimes: “ Forgery, perjury, subornation of 
perjury, suppression of testimony by bribery, or con- 
spiracy to procure the absence of a witness, or other 
conspiracy to accuse one of acrime and barratry.” 1 
Green. Ev.373. And upon the principle that “‘a receiver 
is as bad as a thief,” it was held in Com. v. Rogers, 7 
Met., 501, that a person convicted of receiving stolen 
goods, knowing them to have been stolen, was therehy 
rendered infamous. But in Utley v. Merrick, 11 Met., 
302, it was held that obtaining goods by false pretenses 
was not an infamous crime; and in United States v. 
Sheppard, 1 Ab. U. S. R., the same rule was applied to 
the crime of smuggling goods into the United States, 
as defined by section 4 of the act of July 18, 1863, 
(14 Stat., 179.) In United States v. Waller, 1 Sawyer, 
701, before Justice Field and Sawyer, Cr. J., the district 
attorney was allowed to file an information charging 
the defendant with introducing distilled spirits into 
Alaska, contrary to the statute. Indeed, the opinion 
in this case may be cited as authority for the proceed- 
ing by information in the cases of “‘misdemeanors 
committed against all laws of the United States.”” But 
it ought not to be so construed; and the expression 
quoted ought to be taken in connection with the case 
before the court. For it is certain that perjury, con- 
spiracies and other infamous crimes were only 
misdemeanors at common law, (4 Black, 5, n. 5), and 
the fifth amendment prohibits any proceeding other 
than by indictment in all cases of “‘ infamous” crimes, 
whether they are misdemeanors or not. The modern 
code definition of felony and misdemeanor, which 
makes the distinction between them rest upon the 
character of the punishment imposed for their com- 
mission has not yet been incorporated into the laws of 
the United States, and if it had, it is not perceived how 
it could affect the question. The word “ infamous” 
as used in the fifth amendment must be taken in the 
sense in which it was used and understood at the com- 
mon law from which it was taken. That is the sense 
in which it was used and understood by those who 
made and adopted the constitution and the amend- 
ments to it. Rains v. The Schooner, 1 Bald. 558. As 
has been shown, at common law this term was only 
applicable to certain crimes which from their nature 





implied a total want of truth in the person committing 
them, without reference to the fact of whether they 
were otherwise distinguished as felonies or misde- 
meanors. Neither was it the punishment, but the 
nature of the act constituting the crime which made it 
infamous. Ex delicto,non ex supplicio,emergit infamia. 
1 Green. Ev. Sec. 372, n.1; 1 Phil. Ev. 30; People y. 
Whipple, 9 Cow, 707; The People v. Herrick, 13 John., 
84; U. S. v. Brokus, 3 Wash. C. C., 99. The crime 
charged in the information is created by statute, and 
was unknown to the common law. The punishment is 
“imprisonment, with or without hard labor for not 
more than three years.” Section 5132 R. 8. The section 
defining it does not declare it a felony or misdemeanor, 
but elsewhere in the same title (Bankruptcy; Sub. 10, 
Sec. 5,110 R.S.) it is referred to as a misdemeanor. The 
law having required the defendant to make an ‘accu- 
rate statement” of the estate of the bankrupts (See. 
5,016 and 5,030 R. S.), and the charge being that he has 
wilfully and fraudulently ommitted a material portion 
of the same from the inventory, there is ground for 
saying that the crime involves the charge of falsehood. 
But as we said in Utley v. Merrick, supra, any false- 
hood does not make a party infamous, nor is a crime 
infamous because its commission involves a falsehood 
of any kind or degree. On the contrary, the nature and 
purpose of the falsehood must be such as makes it 
probable that the party committing it is void of truth 
and insensible to the obligation of an oath. And even 
this is not enough, it must also appear that the false- 
hood is calculated to injuriously affect the public 
administration of justice, as perjury or the suppression 
of testimony. Tried by this test this crime can not be 
considered infamous or within the catagory of the 
crimen falsi at common law. 2. Although there are no 
common law crimes in the United States, yet where 
Congress declares an act a crime, a person charged with 
the commission of the same may be prosecuted there- 
for according to the course of the common law, unless 
the constitution of Congress has otherwise provided. 
In discussing this subject, Conkling, in his treatise, 
says: “ The national courts are unquestionably to look 
to the common law in the absence of statutable provis- 


ions, for rules to guide them in the exercise of their — 


functions in criminal as well as civil cases.”? Conk. 
Tr. 3 ed., 167. And again at p. 613, he says: ‘* While 
no resort can be had to the common law as a source of 
criminal jurisdiction, it nevertheless furnishes the 
proper, and as the state laws are here inoperative the 
only guide in the absence of constitutional or statutory 
relations, as as to the principles and rules of procedure 
in the exercise of this branch of jurisdiction.”” And 
such, is substantially the ruling of the Supreme Court 
inthe U. S. v. Reid, 12 How. 365. A casual remark in 
Story’s Com. (vol. 2, Sec. 1,786), to the effect that the 
proceeding by information is rarely used in America, 
and had not, in the case of mere misdemeanors, been 
formally put into operation by any positive authority 
of Congress, ought not to be considered as bearing 
materially upon the question. 


NOTES OF RECENT ENGLISH DECISIONS. 


PRINCIPAL AND AGENT—FACTOR—SALE IN AGENT’S 
OwN NAME—SET-OFF AGAINST PRINCIPAL OF DEBT 
DUE FROM AGENT—EVIDENCE THAT AGENT SOLD 
WITH AUTHORITY OF PRINCIPAL.—In re Kelley. 
Court of Appeal, W. R. 105. The fact that a principal 
has intrusted an agent with the possession of goods for 
the purpose of selling them is, as between the agent 
and third parties buying the goods, prima facie evi- 
dence that the agent is authorized to sell them in his 
own name; and therefore, if the court is satisfied that 
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no limitation of the agent’s authority was disclosed to 
buyer, a set-off of a debt due from the agent is a good 
defense toa claim by the principal against the buyer, 
notwithstanding that the agent, though so intrusted 
with the goods, was, in fact, under an agreement with 
his principal not to sellin his own name. Remarks of 
WILLEs, J., in Semenza v. Brinsley, 13 W. R. 634, 18 
C. B. N. S. 467, explained. 





CHARTER-PARTY—LIABILITY TO CEASE ON LOAD- 
1nG.—French et al. v. Gerber et al. When a charter- 
party contains a clause to the effect that the charterer’s 
liability is to cease on loading, then, if the words of the 
absolving part of the clause show clearly that all lia- 
bility is to cease on loading, it will cease as to both an- 
tecedent and future breaches independently of any 
lien. But if the words are open to two constructions, 
liability as to antecedent breaches will cease only so far 
as an equivalent lien is given. The declaration alleged 
the making ofa charter-party under which the plaintiffs 
let their ships to the defendants, the ship to proceed as 
directed by the freighters, and load a cargo of rice, and 
when loaded proceed with all dispatch to Queens- 
town or Falmouth for orders as to port of discharge, 
to be forwarded forty-eight hours after notice of her 
arrival, naming a good and safe port of discharge, cer- 
tain lay days being allowed; and that by the charter- 
party it was agreed that the liability of the charterers 
should cease as soon as the cargo was on board, pro- 
vided it was worth the freight at the port of discharge ; 
but the owners of the ship should have an absolute 
lien on the cargo for freight, dead freight, and demur- 
rage, Which they were to be bound to exercise. The 
breach was for not giving orders as to the port of dis- 
charge. A second count charged as a breach that the 
orders were given for a port which was not a good and 
safe port. The fifth and sixth pleas set up the clause 
under which the liability was to cease on loading, but 
with different averments as to the cause of the breaches. 
In Ogilsby v. Yglesias, 6 W. R. 690, El. B. & El. 930, 
and in Milvain v. Perez, 9 W. R. 269, 3 E. & E. 495, the 
liability sued for occurred before or during the 
loading, but the clause was in terms applicable to all 
Matters and things as well before as after the ship- 
ping of the cargo. It was, therefore, held that the 
charterers were by express terms absolved upon the 
loading in respect of all liabilities, whether they oc- 
curred before or after the loading. And this without 
reference to whether the liability was or was not 
transferred to the consignees by the medium of a 
Tight of lien given to the ship-owner. For, in the first 
ease, the claim was for demurrage, but in the second, 
was for damages for not loading in regular turn or in 
a reasonable time. In Bannister v. Breslauer, 15 W. 
R. 840, L. R. 2 C. P. 497, the claim was for not loading 
with all dispatch, or within a reasonable time. The 
clause was, ** the charterer’s liability to cease when the 
eargo is shipped, provided the same is worth the 
freight on arrival at the port of discharge; the captain 
having an absolute lien on it for freight, dead freight, 
and demurrage,” etc. The defendants were not said 
to be agents. The court held that the clause absolved 
the defendants, but it can not be denied that the case 
has since been doubted, on the ground that, appar- 
ently, no lien was given for the damages sued for. In 
Pedersen v. Lotinga, 5 W. R. 290, the clause was for 
delay in loading. The clause was that “the charter 
being concluded by the charterer on behalf of another 
party, it is agreed that all liability of the former shall 
cease as soon as he has shipped the cargo, the owners 





and master agreeing to rest solely on their lien on the 
cargo for freight and demurrage.’”’ The court held that 


the defendants were not absolved in respect of the lia- 


bility for delay in loading, and that the clause absolved | 


only from future liabilities. In Gray v. Carr, I9 W. R. 
1173, L. R. 6 Q. B. 522, the second part of the clause 
was in question. The action was against the consignee 
as upon a lien for dead freight and demurrage and de- 
tention at the port of loading. It was held that a lien 
was given for demurrage, but that no lien was given 
for damages occasioned by detention at the port of 
loading, beyond the demurrage days. The clause, 
therefore, as to the absolution of the charterer must 
be construed subject to such decision as to the limits of 
lien against the consignee. In Christoffersen v. Han- 
sen, 20 W. R. 626, L. R. 7 Q. B. 509, the cause was for 
delay in loading. It was assumed that no lien was 
given for such delay. It was held that, consequently, 
the true construction was that the charterer—that, in 
fact, an agent, was only absolved from liability which 
might accrue after the loading, and was not absolved 
from liability for delay in loading. In Francesco vy. 


-Massey, 21 W. R. 440, L. R. 8 Ex. 101, the claim was 


against the charterers, as principals in fact, for five 
days’ demurrage and damages for fourteen days’ fur- 
ther detention at the port of lording. The liability for 
the detention was admitted, but it was argued ‘that, 
because there was a lien for demurrage against the 
consignee, the true construction was that the charterer 
was absolved in respect of it, although it was ante- 
cedent to the loading. And the court held for the de- 
fendants. In Lister v. Van Haansbergen, 24 W. R. 
395, L. R. 1 Q. B. D. 269, the claim was for delay in 
loading. It was held that the clause did not absolve 
the charterers.. In Kish v. Cory, in error, the claim 
was for demurrage at the port of loading. It was held 
that the clause absolved the charterer, though the 
principal infact. The court approved of the decision 
in Francesco v. Massey, and held that the absolution 
applied to past liabilities, where a lien was given in 
respect of them. The inclination of many of the judges, 
in face of the increasing number of such charter-par- 
ties made in the ordinary course of business, seemed 
to be to extend the lien, rather than to diminish the 
absolution. In all the cases, then, it will be seen the 
dispute has been as to the extent of the absolution in 
respect of liabilities accruing before the loading; in 
every case it has been assumed or expressly declared 
that it is complete as to liabilities which might other- 
wise accrue after the loading. The words of the clause 
must necessarily absolve from all future liability, or 
mean nothing. Judgment for defendant. 
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Hon. EpDwWarRD A. LEwis, Chief Justice. 
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LIFE INSURANCE—EFFECT OF SIGNATURE TO APPLICA- 
TION—BURDEN OF PROOF—FRAUD OR MISTAKE — IN- 
STRUCTIONS.—The voluntary signing of a written instru- 
ment (in this case an application for life insurance), after 
opportunity for examination, and then delivering it, are 
facts which raise the presumption that the signer knew 
and agreed to its contents. That the presumption may be 
destroyed by proof of mistake on fraud renders it more 
necessary that the legal rule should be regarded. This 
rule shifts the burden of proof to plaintiff, who alleges 
fraud or mistake. It is error for the trial-court to instruct 
the jury in the guise of a declaration of law, as to the 
weight of specific facts, offered in testimony to prove fraud 
or mistake. Judgment reversed. Opinion by HAYDEN, J. 
—Koenig v. Life Association of America. 


INSTRUCTIONS—PREPONDERANCE OF TESTIMONY—OB- 
JECTIONS NOT RAISED ON MOTION FOR NEW TRIAL.—The 
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burden of proof being upon defendant to show payment, 
and the court instructing the jury that, unless they believe 
from the evidence that the note sued on was paid before it 
came to the possession of plaintiff, judgment should be for 
the plaintiff, it is not error to refuse an instruction for 
plaintiff, that the defendant must show such payment by a 
preponderance of testimony. Inthe absence of a record 
of the evidence, it is impossible to say whether there was 
testimony to support the facts mentioned in the instruc- 
tions. The appellate court will not consider objections to 
which the intention of the trial-court was not called in the 
the motion for new trial. Judgment affirmed. Opinion by 
BAKEWELL, J.— Topeka Bank and Savings Institution v. 
Jilz. 

AMENDMENT OF JUDGMENT AFTER TERM—CONTRACTS 
OF MARRIED WOMEN, CHARGING SEPARATE ESTATE.—A 
nunc pro tunc order, made after the lapse of several terms 
of court, extending the lien of a judgment to a married 
woman’s separate estate, is clearly illegal. When there is 
a written contract, the intention to charge the the separate 
estate must be gathered from the contract itself, and can 
not be proved by oral testimony. Wherea note is executed 
by a married woman, and, on the same day, she gives the 
creditors an express lien upon a certain portion of her 
separate estate as security, the intention to charge her 
separate estate, beyond that expressly incumbered, will 
not be presumed. The inference from such facts will be, 
that she did not intend to charge the residue of her separ- 
ate estate. [Citing 55,Mo. 254]. Judgment affirmed. Opin- 
ion by BAKEWELL, J.—Magwire v. Magwire. 

EQUITY JURISPRUDENCE—SPECIFIC PERFORMANCE OF 
COVENANTS TO RENEW LEASE—ARBITRATION.—Where a 
suit in equity is brought for specific performance of a cove- 
nant to renew in a lease, praying also for injunction upon 
the lessor, to restrain him from prosecuting a suit for pos- 
session, and the covenant to renew contains a stipulation 
that the rent for the new term shall be a certain per cent. 
of the valuation of the property, and such valuation to be 
fixed by arbitration, which arbitration the defendant re- 
fuses to carry out; the court will neither attempt to en- 
force the agreement to submit the question in dispute to 
arbitrators, nor give relief in the shape of compensation, 
as the latter would not be consistent with the prayer of the 
bill. The proper course would be for the court to take tes- 
timony and enforce the contract, omitting the arbitration. 
[Citing Agar v. Macklew, 2 Sim. & Stu. 418; Milnes v. 
Gray, 14 Ves. Jr. 400; Story’s Eq. Jur. § 1457; Jermey’s Eq. 
Jur. 443; Gemlay v. Duke of Somerset, 19 Ves. Jr. 429, and 
cas, cit. in M. Summer’s Notes; Lord Eldon in Wilkes v. 
Davis, 3 Mern. 508; Gregory v. Mitchell, 18 Ves. Jr. 328; 
Hall v. Warren, 9 Ves. Jr. 605; Jackson vy. Jackson, 19 E. L. 
and Eq. 547: Dunnell v. Keteltas, 16 Abb. Pr. 205; Kelso v. 
Kelley, 4 Daly, 419; Parker v. Joswell, 2 DeGex. & J. 559; 
Norris v. Jackson, 3 Gifford, 396; Backus’ Appeal, 58 Penn. 
St. 186, 193; Arnot v. Alexander, 44 Mo. 25.] Judgment re- 
versed. Opinion by HAYDEN, J.—Strohmaier v. Zeppen- 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


February Term, 1877. 


Hon. JAMES L. WORDEN, Chief Justice. 
‘¢ Horace P. BIDDLE, : 
“WILLIAM E. NIBLACK, 
‘© SAMUEL E. PERKINS, 
‘6 GEORGE V. HowkK, 


Associate Justices. 


MARRIED WOMEN—JUDGMENT ON NOTE.—A judgment 
taken against a married woman on a note executed by her 
during coverture, she being a party to the action and not 
setting up her coverture as a defense, can not be ques- 
tioned collaterally. A defense which might have been 
pleaded to the action can not afterwards be set up against 
the judgment. Not having made the defense at the trial, 
she has no right to complain. Judgment affirmed. Opinion 
by BIDDLE, J.—Dandistel v. Bennighof. 

PROMISSORY NOTE—GUARANTY—ORIGINAL PROMISE.— 
Where the payee of a note indorsed it as follows: “ For 
value received I assign this note to Edgar Henderson, and 
guarantee the payment of the same when due. M. Cody,” 
and Henderson assigned the note to one Evans; held, the 





guaranty of Cody was not a collateral, but a direct under- 
taking to pay the note when due, without any condition or 
contingency, and the assignment of Henderson transferred 
the obligation, in the same effect, to Evans. Judgment re- 
versed. Opinion by BIDDLE, J.—Studebaker et al., Ezx’rs, v. 
Cody. 

ABSTRACT OF TITLE—SUFFICIENCY OF COMPLAINT.—A 
complaint which alleges that the plaintiff employed the 
defendant to examine the title to certain real estate, and 
that the abstract furnished by defendant failed to show a 
mortgage which was a lien on the real estate and which 
plaintiff was compelled to pay, is insufficient for not aver- 
ring that plaintiff, relying upon the correctness of defend- 
ant’s abstract, became the purchaser of the real estate and 
was compelled to pay the incumbrance thereon in order to 
protect his title. Judgment reversed. Opinion by Nis- 
LACK, J.—Batty v. Fant. 

ATTESTATION OF WILL.—Under the statute of Indiana 
a will must be attested and subscribed in the presence of 
the testator by at least two competent witnesses. In this 
case the will was signed and attested asfollows: ‘Signed 
at Franklin, Tennessee, March 11, 1863. H. C. Ransom, 
Captain A. Q. M., U. S. Army. Witness, C. F. Wood.” On 
the back was the following indorsement: “ Flint, Mich., 
October 21, 1867. The within is the basis on which I desire 
my affairs disposed of, should no other will be made by me, 
H. C. Ransom, Brevet Lt.-Col. and Q. M.; F. F. Hyatt, wit- 
ness.” Held, that Hyatt did not subscribe the will at all, 
but merely the writing indorsed upon it, and even if he 
could be regarded as having attested the will, it would not 
be sufficient, because the statute contemplates that both 
witnesses shall see and attest the same transaction which 
would be impossible, where the attestations were separated 
by an interval of more than four years. Judgment af- 
firmed. Opinion by WORDEN, C. J.—Patterson et al v. Ran- 
som. 
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[Filed at Ottawa, Jan. 31, 1877]. 


Hon. BENJAMIN R. SHELDON, Chief Justice. 
‘* SIDNEY BREESE, 
‘¢ PINCKNEY H. WALKER, 
‘¢ ALFRED M. CRaIG, 
‘¢ JOHN SCHOLFIELD, 
‘¢ ~=6JOHN M. Scort, 
“ TT. LYLE DICKEY, 


Associate Justices. 


APPEAL—ORDER AMOUNTING TO DISMISSAL OF CosSTS— 
FEES OF MASTER.—1. Where a guardian appeals from an 
order of the county court on citation, finding a certain sum 
in his hands and ordering its payment to his wards, and be- 
fore the appeal is decided his executrix moves the court to 
abate the proceeding, which the court sustains, the order 
will amount to a dismissal of the appeal only. 2. Where 
an appeal taken by a guardian from an order of the county 
court, on an accounting, is dismissed by his executrix, it is 
erroneous to render judgment against the wards for costs. 
The judgment should be against her. 3. Where legal pro- 
ceedings by appeal in the circuit court abate by the death 
of the defendant who appealed, his personal representative 
is liable for the costs made by him. 4. The allowance of 
$150 to a master in chancery for thirty days’ services in tak- 
ing proof to state an account between parties, is error, and 
in violation of the statutory fees. Opinion by SHELDON, 
C. J.—Harvey v. Harvey. 


ADMINISTRATOR — RECEIPT OF ACTING ONE GOOD— 
STRIKING ATTORNEY FROM ROLL — JURISDICTION OF 
County Court.—1. The receipt of acting adniinistrator of 
an estate under authority of law, regularly appointed by 4 
court of competent jurisdiction, is a sufficient acquitance of 
a debt due the estate, and will bar any action for the re- 
covery of the same subsequently brought, notwithstanding 
some irregularities may have intervened in the appoint- 
ment of the administrator which would be fatal on appeal 
or writ of error. 2. The county court, though of limited, is 
not of inferior jurisdiction, and presumptions in favor of its 
jurisdiction will always be indulged. In all collateral pro- 
ceedings it will be presumed to have had jurisdiction in all 
matters pertaining to the administration of estates, until 
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the contrary is made to appear. 8. Where an attorney at 
law neglects and refuses to pay over monies collected by 
him to his client, or his agent, and after the client’s death 
to his administrator, after demand, this will be such a 
preach of professional duty as to require the striking his 
name from the roll of attorneys. 4. If an attorney at law 
enters satisfaction of a judgment recovered hy him without 
fall payment, he will be personally liable to his client for 
the unpaid balance. Opinion by Scort, J.—People v. Cole. 


TRESSPASS — LIABILITY OF ACCESSORY — ILLEGAL 
ARREST—DAMAGES.—1. All who direct, request, advise, 
aid or abet in the commission of an unlawful act against 
the person of another, as in procuring his unlawful arrest, 
are to be regarded as guilty of the tresp and responsi- 
ple for allthe damages. 2. If a party is arrested and im- 

ned under void process ali persons who aid in pro- 
curing the arrest by making the affidavit for the wri, or 
otherwise, or who direct, advice or abet the same, will be 
liable in damages to the injured person. 3. A member of 
acommittee, who have counselled and advised an arrest 
to be made which is illegal, can not be held liable in tres- 
, unless it is shown he acted with them. The mere 
fact of his being a member does not make him guilty of 
their unlawful acts. 4. In trespass for an illegal arrest and 
imprisonment where the plaintiff suffered no personal in- 
jury and was detained from kis business only a few days, 
and the expenses incurred in his defense did not exceed 
$60, and there were no aggravating circumstances, $500 was 
ed as excessive damages. Opinion by CRAIG, J.— 
Develing v. Sheldon. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


January Term, 1877. 





Hon. ALBERT H. HORTON, Chief Justice. 


- x vx — } Associate Justices. 


PRACTICE—AUTHENTICATED DOCUMENT.—1l. Where the 
only paper attached to a petition in error is what is called 
a case made, and the only authentication of such case made 
is the certificate of the clerk of the district court, which 
fails to show that the document is a copy of a case made 
filed in his office, or that it is the original case made, signed 
by the judge, and where an examination of the paper shows 
that it is not in toto either a copy or an original document; 
held, that the said paper can not be considered as a prop- 
erly authenticated document for the consideration of this 
court. Opinion by BREWER, J.—Sullivan v. L., L. § G. 
R. R. 

CONSTRUCTION OF CONTRACT — PAROL PROMISE.—C 
bought of H a lot of cattle, made a partial payment and 
agreed to pay the balance on taking the cattle, and to take 
the cattle between two given dates; when the time came 
for taking the cattle C went to the. bank of S. & Co., in- 
formed them of all the facts, gave them a draft upon cer- 
tain parties to whom he intended shipping the cattle, and 
received a parol promise to collect the draft and out of the 
proceeds pay the check which he should draw on the bank 
and give to H as final payment. C then went to H, told 
him of the promise of the bank, gave his check thereon, and 
on the faith thereof H delivered to him the cattle. The 
bank collected the draft, but refused to pay the check. C 
isinsolvent. Held, that H was entitled to avail himself of 
the parol promise made to C, and could recover of the 
bank the amount of the check. Opinion by BREWER, J.— 
Harrison v. Simpson. 

MUTUAL ACCOUNTS —REFEREE PRACTICE.—1. 
“E.” has an account of $3,690.30 against “ W. & F.,” mer- 
chants, for merchandise returned of $1.35, note taken up 
of $484.55, and the balance for drafts deposited with them 
at different dates, between July 9th, 1871, and February 
9th, 1872, in sums ranging from $15.00 to $500.00, and which 





Where | 


| 
| 


were not paid or received by “‘ W. & F.” in payment | 


of their account, and the said “‘W. & F.” have a running 
account against “ E.” from July 9th, to August 14th, 1872, for 
g00ds sold and moneys paid, exceeding $3,500.00 and con- 
sisting of over one hundred and fifty items: Held, that 
mutual accounts exist between “E.” and the firm of “ W. 
&F.,” and also held, that upon a petition for a settlement 
of mutual accounts between “E.” and “W. & F.” the 


| 
| 


court, upon the application of “‘ E.” and the showing of the 
above facts, committed no error in directing a reference of 
the case, and in requiring an examination of the mutual 
accounts between the plaintiffs and defendants against the 
objections of ‘‘W. & F.” 2. Where a referee is appointed 
to make an examination of mutual accounts and to report 
the facts found and the conclusions of law, and thereafter 
the report is made and confirmed, a conclusion of law 
therein, which the findings of fact plainly show could not 
have prejudiced the defendant, is not cause for reversal, 
even though it be erroneous. Opinion by HORTON, C. J.— 
Williams et al. v. Elliott. 
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January Term, 1877. 
‘ [To appear in 41 Wis.) 


Hon. E. G. RYAN, Chief Justice. 


me ag ym } Associate Justices. 


ASSIGNMENT OF INTEREST IN LAND CONTRACT—PAROL 
AGREEMENT—STATUTE OF FRAUDS.—After an absolute 
sale and written assignment of all the vendor’s interest in 
a land contract, a sul t parol agr t between the 
parties that such assignment should be rescinded, or that 
the contract assigned should be held by the assignee 
merely as a security for moneys due or to become due 
from the assignor, is void under the statute of frauds. 
Sweet v. Mitchell, 15 Wis. 642; Kent v. Agard, 24 Id. 378; 
Kent v. Lasley, Jd. 654, and Wilcox v. Bates, 26 Id. 466, dis- 
tinguished. Opinion by COLE, J.—Richardson v. Johnson. 


CONVEYANCE OF NOTES BY PLAINTIFFS WIFE PENDING 
FORECLOSURE PROCEEDINGS — NOTICE.—1l. Pending this 
action for a strict foreclosure of a land contract for non- 
payment of defendant’s notes, plaintiffs wife, without his 
consent, claiming to have an interest in the notes, and to 
be acting with her husband’s knowledge and consent and 
as his agent, transferred the notes to defendant upon his 
conveying certain lands to her as in payment thereof. 
Held, that defendant was chargeable with knowledge that 
the notes did not belong to the wife, and plaintiff is not 
bound by her representations, in the absence of other 
proof that she was acting as his agent; and such convey- 
ance did not operate as a payment of the notes. 2. A 
judgment in strict foreclosure, that unless plaintiff should 
within ninety days, pay the amount found due, with inter- 
est and costs, the title should be confirmed in the plaintiff, 
his heirs and assigns, and that upon default of such pay- 
ment plaintiff have possession of the land, and “‘ defend- 
ant is hereby ordered to deliver up to him the possession 
thereof,” held not open to the objection taken in Landon vy. 
Burke, 36 Wis. 378; because it does not authorize the sheriff 
to put plaintiff in possession without a further application 


to the court. Opinion by COLE, J.—Buswell v. Peterson. 


RAILWAY NEGLIGENCE—SETTING FIRE—CONTRIBUTORY 
NEGLIGENCE—VALUE OF PROPERTY—JUSTICE CoURT— 
PRACTICE.—1. The evidence in this cause held sufficient to 
support a finding by the jury that plaintiff's fence was de- 
stroyed through negligence of defendant’s employees in 
the use of its locomotive, and in failing to extinguish a fire 
thereby communicated to grass and other combustible ma- 
terials adjacent to defendant’s track. 2. The presence of 
combustible material on plaintiffs land adjoining the track 
did not constitute negligence on his part. 3. Where the 
value of property which has no fixed market value, is in 
question, witnesses may state what they consider it worth 
according to their best judgment or belief. 4. The provi- 
sion of ch. 90 of 1872, that in civil actions in a justice’s 
court, where defendant, by answer, tenders plaintiff judg- 
ment for a specified amount, plaintiff shall not recover at- 
torney’s fees or other costs subsequent to such tender, 
unless he shall recover on a trial of the action, a greater 
sum than that tendered, etc., applies to the recovery in the 
circuit court, when the cause is appealed thereto. 5. In de- 





termining whether the amount recovered in the circuit court 
is greater than the amount tendered, interest on the latter 
amount between the date of tender and that of recovery is 
not to be deducted from the amount recovered, at least 
where it does not appear that the jury included interest in 
the verdict. Opinion by COLE, J.—Erd v. C. gf N. W. R. R. 





‘ 


eee 


384 THE CENTRAL 





LAW JOURNAL. 








ABSTRACTS OF DECISIONS OF SUPREME 
COURT OF MASSACHUSETTS. 


April Term, 1877. 


Hon. HORACE GRAY, Chief Justice. 
JAMES D. COLT, 
‘* SETH AMES, 
‘¢  ~MARCUS Morton, 
** WILLIAM C. ENDICOTT, 
‘* CHARLES DEVENS, JR., 
“ OTIs P. LorD, 


INTERPRETATION OF CONTRACT—MEANING OF “ DECREE 
OR JUDGMENT ESTABLISHING THE VALIDITY OF” A PAT- 
ENT.—Action on a written contract, in which the defend- 
ants, among other things, agree to pay the plaintiff a certain 
sum when A shall have obtained a “ decree or judgment 
establishing the validity of’’ a certain patent. Three suits 
in equity were brought upon said patent by A, and the de- 
fendants in said suits, respectively, filed their written con- 
sent that said bills might be taken pro confesso; and no furth- 
er decree, order or judgment was ever passed or entered in 
either of them. As there can be no decree in the nature of 
a judgment in rem, which would, as against every one, es- 
tablish that a pateut was valid, it may properly be con- 
tended that any decree which, as against a party alleged to 
have infringed the patent, established its validity, would be 
such as is called for by the agreement. The cantract does 
not in terms call for a final decree, but that can not be 
deemed a decree establishing the validity of the patent 
which is a statement only that the defendant has admitted 
the allegations of the bill, and not an adjudication that, as 
against the defendant, the plaintiff has maintained his 
right. Something more is necessary than an interlocutory 
decree, which is intended to prepare the case for a final 
decree, and which, in effect, is similar to a default, by 
which the defendant is deemed to have admitted all that is 
well pleaded in the declaration. The bill is still to be read 
that the court may then determine whether there is cause 
upon the allegations to decree for the plaintiff, and it by no 
means follows that such will be the decree. Opinion by 
DEVENS, J.— Russell v. Lathrop. 

NEGLIGENCE — LIABILITY OF EMPLOYER FOR INJURY 
CAUSED TO SERVANT THROUGH DEFECT IN TOOLS SuUP- 
PLIED BY FELLOW-SERVANT. — Defendaut, through its 
superintendent, engaged master mechanics to work upon 
its building, who were to furnish the necessary workmen 
and tools. The plaintiff’s intestate was one of the masons 
employed under the master mason, and while at his work, 
a beam which was being raised by the rigger fell and struck 
him, causing severe injuries, from which death resulted in 
afewdays. The negligence charged consisted in the im- 
perfection of a rope used to hoist the beam, which was 
supplied by the rigger. If the rigger was a contractor, the 
defendant would not be liable for any injury caused by his 
negligence. Conners v. Hennessey, 112 Mass. 96. Ifa ser- 
vant, then he and those employed under him to do the 
hoisting were fellow-servants with the master mason and 
the men under him. They, together with the carpenters, 


Associate Justices. 


were engaged in the common employment of erecting and | 


completing the structure. Johnson v. Boston, 118 Mass. 
1144. A master thus employing servants to do certain work 
and to furnish the tools and other appliances, is responsible 
te a fellow-servaut only for care in the selection of the 
men thus employed. He is not any more responsible for a 
defective axe, rope or trowel so furnished, which, in the 
hands and under the contro! of one of his servants, injures 
a fellow-servant, than he is to his servant for the negligent 
manner in which such tool is used by the fellow-servant. 
Such a case differs from the case where the emplover, in 
prosecuting a particular business, as in operating a rail- 
road, is bound to have suitable machinery and to use 
proper means for carrying it on. Ford v. Fitchburg R. R., 
110 Mass. 260. This case is also to be distinguished from 





NOTES. 


JUDGE PELEG SPRAGUE, of Boston, is the oldest ex. 
United States Senator now living. He was a member of 
the Maine Legislature fifty-six years ago. 

A COLORADO DECISION.—A correspondent writes: The 





; County Courts of Colorado are nisi prius courts, having 


concurrent jurisdiction with the district courts, when the 
matter in controversy does not exceed $2,000. In an action 
recently brought in the county court of this county, tried 
before the court without a jury, the court rendered the fol- 
lowing decision: “In the case of ——- v. —, this court, 
sitting as a jury, has heard the evidence, and the court as 
court has instructed the court, sitting as a jury, as to the 
law in the case. After due deliberation over the evidence 
and the instructions, the court, sitting as a jury, is obliged 
to announce that the jury can not agree, and a new trial, 
before another jury, is consequently ordered.” 

AN ECCENTRIC JUDGE.—The following sketch of Lord 
Justice Christian, of the Irish Court of Appeal, is a good 
description of a very peculiar judge: The duties of his 
office occupy about 100 days per annum. His leisure is, 
therefore, more tlian considerable. How do you think he 
employs his time? This cross, cranky, jealous potentate 
reads novels from morning till night. He sees no com- 
pany, and accepts no invitations. He is married, and has 
a family. He allows his wife, who is a very pleasant lady, 
and apparently a very happy woman, to entertain as she 
pleases up to 6 o’clock in the evening. Then all the guests 
must go. He never appears until then, and he sits down to 
dinner in silence. He takes breakfast in his study alone, 
and after a certain hour in the morning no servant dare 
come to his level of the hall on pain of instant dismissal. 
In fact, he must not be encountered on the stairs. Some- 
times he never leaves the house for weeks together, and 
then he drives out in a carriage and pair, and, flying 
through the streets, strikes terror to his species. He once 
nearly broke down, and, addressing the nearest thing to a 
friend, said: “If I ever invited any man to my house,I 
would invite you.” And then he stopped. In contradis- 
tinction to his marvelous knowledge of law, he is reputed 
to be the best Shakspearean student alive in the three 
kingdoms. It is said he can repeat the plays verbatim. 
So that between the novels and the play, the law and his 
own sweet temper, Jonathan Christian is by no means an 
ordinary person. Spiteful people say he is mad; but no 
signs of failure have shown themselves as yet, and he is 
now well over sixty years of age. 

SOME CASES ON REWARDS.—In the absence of an offer 
of areward for the service, the finder of a thing is not en- 
titled to claim a reward for restoring it (Amory v. Flynn, 
10 Johns. 102); and if he secretes it, he may be charged 
with larceny. See Commonwealth v. Mason, 105 Mass. 163; 
8s. C., 7 Am. R. 507. If an offer of a reward is publicly 
made, one who, relying on the offer, rescues the property 
and restores it, may insist on payment. But the services 
must be shown to have been rendered in reliance upon the 
offer. The finder can not hold back when he learns a re- 
ward has been offered. Howland v. Lounds, 51 N. Y. 604. 
If, however, he has a right to the reward, he may claim 4 
lien on the thing therefor. Baker v. Hoag, 7 Barb. 113. 
But an offer of reward may be withdrawn in the same man- 
ner as it was made, and, after such withdrawal, services in 
pursuance of the offer, even though by a person who was 
ignorant of the waivewet, do not entitle him to claim the 
reward. Shuey v. U. &., 92 U.S. (2 Otto) 73. Where the 
reward is offered for a mixed or double result, such as 
apprehension and conviction, both must be effected by the 
claimant or by his aid. It is not enough to show that the 
conviction was aided by him. 8 N. Y. 228; 38 N. Y. 248. If 
several claim one reward, the court will apportion it, if 
apportionment be equitable; otherwise not. Janvrin V. 
Town of Exeter, 48 N. H. 83; City Bank v. Bangs, 2 Edw. 
Ch. 95. it the reward is for ‘detection and conviction of 4 
crimi the conviction should be d 





cases where the empioyer himself furnished the applianc 
Summersell v. Fish, 117 Mass. 316; Arkerson v. Dennison, 
Tb. 408. Opinion by KENnpbicottT, J.—Harkin v. Standard 
Sugar Refinery. iB bag 


Tue New York Life Insurance Co. refuses to pay the 

$6,000 for which was insured the life of Wisner Murray, of 

. Y.,b he put his life in jeopardy by horse- 

whipping Robert Berdell, who shot him. The defense is, 

that the policy-holder was jeopardizing his life by violating 

the law, and the policy provided that insurance could not 
be recovered if the life was lost in violation of law. 

















though te is not lusive evid of the guilt of the 
accused. Mead v. Boston, 3 Cush. 404. And where it was 
offered for detection, and the offerer acted on information 
given by the claimant, and caused the accused to be arrest- 
ed on the charge, it was held that this was sufficient legal 
evidence of the detection; but the offerer might rebut the 
presumption by proof that the accused was not guilty. 

Brennan v. Haff,1 Hilt. 151. It is very plain from these 
cases that the usage of losers in paying, and the success of 
finders and takers in securing rewards, go very far beyond 
what the courts require.—Daily (N. Y.) Register. 








